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In the United States Circuit Court of Appeals for the

Ninth Circuit.

WILLIAM W. HARTS, Claimant of

SIXTEEN BOLTS OF SILK, etc.,

Appellant,

vs.

THE UNITED STATES OF AMER-

ICA,

Appellee.

Stipulation and Order Extending Time to File Record and

Docket Cause.

It is hereby stipulated that the time of the appellant

to file the record and docket this case with the clerk of

the United States Circuit Court of Appeals for the Ninth

Circuit be extended to and until the expiration of thirty

days from this date.

Dated at San Francisco, 23d day of January, 1905.

MARSHALL B. WOODWORTH,
United States Attorney for Appellee.

WRIGHT & LUKENS,

Attorneys for Appellant.

So ordered.

JOHN J. DE HAVEN,
United States District Judge.

[Endorsed] : 1186. In the United States Circuit Court

of Appeals for the Ninth Circuit. William W. Harts,

Claimant of Sixteen Bolts of Silk, etc., vs. The United

States of America. Stipulation and Order Extending

Time to File Record and Docket Case. Filed Jan. 23,

1905. F. D. Monckton, Clerk.



Sixteen Bolts of sill,\ etc., vs.

In /In I nihil Rtatcs Circuit Court <>f
.\/i/k<iIs for the

\ i nl h < 'nr it'll
.

w ii.ua.m IV. maims. Claimant of

SIXTEEN BOLTS OF SILK, etc.,

Appellant

.

\ S.

Tin: UNITED STATES OF AMER-
[CA,

Appellee.

Stipulation and Order Extending Time to File Record and

Docket Cause,

h is hereby stipulated and agreed thai the time of the

appellant to file tho record and docket this case with the

clerk of the United States Circuit Court of Appeals for

the Ninth Circuit be extended i<> and until the expiration

i r thirty days from this date.

Dated at San Francisco this 21st day of February, L905.

MARSHALL B. WOODWORTH,
United states Attorney for Appellee.

WRIGHT cV LUKENS,

Attorneys for Appellant.

So ordered.

JOHN J. DE HAVEN,
United States District dud-.'.

Endorsed]: No. 1186. United States Circuit Court of
v
i'!" :il<

-
Ninth Circuit. William W. Harts, Claimant of

Silk, etc., \s. The United States i f Amer
1 and Order Extending Time to File

l: " '

'

I Filed Feb. 21, L905. F. D.

Mom kton, < !lerk



The United States of America. 3

In the United States Circuit Court of Appeals for the

Ninth Circuit.

WILLIAM W. HARTS, Claimant of

SIXTEEN BOLTS OF SILK, etc.,

Appellant,

vs.

THE UNITED STATES OF AMER-
ICA,

Appellee.

WILLIAM W. HARTS, V

Plaintiff in Error, 1

vs. (

THE UNITED STATES OF AMER- /

ICA,
J

Defendant in Error. /

Stipulation and Order Extending Time to File Record and

Docket Cause.

It is hereby stipulated and agreed that the time of the

appellant and plaintiff in error to file the records and

docket these cases with the clerk of the United States

Circuit Court of Appeals for the Ninth Circuit be ex-

tended to and until the expiration of ten days from this

date.

Dated at San Francisco this 22d of March, 1905.

MARSHALL B. WOODWORTH,
United States Attorney.

WRIGHT & LUKENS,

Attorneys for Appellant and Plaintiff In Error.

So ordered.

JOHN J. DE HAVEN,
United States District Judge.



I Si ttcei Bolts of Silk, etc, v$.

[Endorsed . Nor L185 and L186. United States <'ir-

i uii Court of Appeals, Ninth Circuit. \N illiani W. Harts,

Claimant of Sixteen Holts <»r silk, etc., vs. I " 1 1 i t
<

•< 1 states

William W. 1 hiiis vs. United States of

America. Stipulation and Order Extending Time t « » File

Record and Docket Case. Filed Max. 22, 1905. F. D.

Monekton, < Slerk.

In tin District Court of ih< I nihil States o/ America, in and

ha- tin Northern District of California.

THE UNITED STATES OF AMERICA',

vs.

SIXTEEN BOLTS OF SILK.

Statement.

February 9th, L904: Libel <>f information was tiled,

and monition issued to the United States Marshal for

t lie Norl hern I >is1 rid <>f t 'alil'ornia.

Names of the Original Parties to the Action.

Libelant: The United States of America.

. N fen Ian1 : Sixteen Bolts of Silk, etc.

' l.iiniant
: William W. Harts.

Dates of the Filing of the Pleadings.

Febi nary !Mh. 1904 : Libel of information.

February 25th, L904: Verified claim of W'm. w. Harts.

11 25th, L904: Verified answer of Wm. W. Harts.

N "" 1 " of Property and Proceedings Thereunder.

'"I'. 1904: \ monition issued and delivered



The United States of America. 5

to the United States Marshal for the Northern District

of California. Saul monition afterwards returned into

court with the following return of the United States

marshal: "In obedience to tlie within Monition, I at-

tached the 16 Bolts therein described, on the 10th day

of Feb., 1904, and have given due notice to all persons

claiming the same that this Court will, on the 23rd day

of February, 1904 (if that day should be a day of juris-

diction, if not, on the next day of jurisdiction there-

after), proceed to the trial and condemnation thereof,

should no claim be interposed for the same. John II.

Shine, United States Marshal. By E. A. Morse, Office

Deputy Marshal. Dated February 23d, 1904."

The above-entitled cause was heard on April 21st and

25th, 1901, in the District Court of the United States

for the Northern District of California, at the city and

county of San Francisco, before the Honorable John J.

De Haven, Judge of said court.

June 30, 1904: Opinion filed.

July 2, 1904: Final decree in the above-entitled cause

was filed.

December 27, 1904: Notice of appeal in the above-

entitled cause was this dav tiled and served.

Citation.

UNITED STATES OF AMERICA—ss.

The President of the United States, to The United States

of America and Marshall B. Woodworth, Esq., its

Attorney for the Northern District of California,

Greeting:



Si i h ' ii Units of Sill:. | h . I §

\ ,<w arc* hereby <i!«-ii and admonished i<> be and ap-

pear ;n ;i United s i ;i i
< > ('ircii'n Court of Appeals, for

Ninth (it !iii, i(» be holden ;it the city of SaD Fran

,,. in Mi.' State of California, within thirty days from

I he date hereof, pursuant t<> an order allowing an ap-

peal, i i record in the clerk's office of the Districl Gouri

United States, for the Northern Districl of Cali-

fornia, wherein William W. Barts is appellant, and

\uii are appellees, to show cause, if any there be, why

Hie decree rendered against the said appellant, as in

the said order allowing appeal mentioned, sin mid not

corrected, and why speedy justice should qoI be done

i<» i lie pari ies in i liai behalf.

the Honorable JOHN J. DE HAVEN,

ted State* Districl Judge U>v the Northern Districl

i alifornia this 27th day of December, A. D. P.km.

JOHN J. DE HAVEN,

United States Districl Judge.

Due service of a copy of the within citation is here-

by admitted.

December, L904.

BETNJ. L. McKINLEY,

Assistant United States Attorney.

Endorsed
: No L634. United States Circuit Courl

'

[>] •• Is, for the Ninth Circuit. William SV. Harts,

rhe United States of America. < Stal ion.

27, 1904. G< • E. Mi r e, Clerk United States

:
v

' ' tin i ii Dist. of < Jalifornia. By J. S.

Manley, Deputi Clerk.



The United States of America.

In the District Court of the (nihil States, in and for the

Northern District of California.

THE UNITED .STATES OF AMERICA, ^i

vs. I .No. 1(134.

SIXTEEN BOLTS OF SILK, etc.

Praecipe to IVfake up Transcript on Appeal.

To the Clerk of the District Court of the United States.

Northern District of California:

Sir: Please certify to the United States Circuit Court

of Appeals for \\w Ninth Circuit, for the record on ap-

peal herein, copies of the following:

1. Judgment-roll, omitting' therefrom the monition.

2. Assignment of errors.

3. Petition for appeal.

4. Order allowing appeal.

5. Notice of appeal.

6. Bond on appeal.

7. Stipulation and order for making up the record.

8. Stipulation and order to transmit and use orig-

inal exhibits on appeal.

f). Transmit all the original exhibits.

10. Transmit original citation on appeal.

JOHN A. WRIGHT,

Proctor for Appellant.

[Endorsed]: Filed Feb. 23, 1905. Jas. P. Brown,

Clerk. By J. S. Manley, Deputy Clerk.
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In ili> District Court oj tfa l nitcd States, in and for th

\ >,i tin in District oj < 'aliforma.

I Hi: i

' IT' D STATES OF A.MKK-

vs.

SIXTEEN BOLTS OF SILK, etc.

Stipulation for Making up the Record.

h is hereby stipulated thai in making up the record

in this cause t«> be transmitted to the United States

Oircuil Courl of Appeals for the Ninth Circuit, the clerk

of the courl shall o ;i
i therefrom the testimony and

exhibits, and that this appeal shall be heard and de-

cided upon the bill of exceptions and exhibits allowed

and used in the case of The United States of America

\ s. William W. Harts, numbered No. 1635, in the Dis-

trict <
*<

» 1 1 1 t of the United States for the Northern Dif

trie! of California, and for thai purpose that the rec-

ord in this case slnll be printed with the record in th«'

d case of The United States of America vs. William

w. Harts.

Dated a1 S;in Francisco, 7th January, L905.

to \i:sil ALL B. WOODWORTH,
United States A t torne;

,

JOHN A. WRIGHT,

Proctor for < Claimant, William W. Har1

: ic February, L905.

JOHN l. DE HAVE*
,

United States I Hstricl Judge.



The United States of America.

[Endorsed]: Filed Feb. 16, 1005, at 2 o'clock P. M.

Jas. P. Brown, Clerk. By J. S. Mauley, Deputy Clerk.

J ii the District Court of the United States, in ami for the

Northern District of California.

THE UNITED STATES OF AMER-

ICA,

Plaintiff,

vs.

WILLIAM W. HARTS,

Defendant,

THE UNITED STATES OF AMER-

ICA

vs. No. 1634.

SIXTEEN BOLTS OF SILK, etc.

Stipulation to Transmit and Use Original Exhibits on Appeal.

It is hereby stipulated and agreed that all the origi-

nal exhibits introduced by either party in these cases

may be transmitted to and placed in the custody of the

marshal or clerk of the United States Circuit Court of

Appeals for the Ninth Circuit, and may be used and

referred to on the argument of the appeals in the United

States Circuit Court of Appeals for the Ninth Circuit

without being copied and printed in the record with



Ill Si , /,, ,, Units
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like force and effecl as if the Bame were copied ;ni<l

l>i i nti'<i i hi n i ii<- record.

1 1. in. I January 7, A. I >. L905.

MARSHALL B. WOODWORTH,
United states A i torney ;iinl Proctor for the United

States. JOHN A. WRIGHT,

Attorney for Defendant and Proctor for Said Defendant

as < l;i ima nt.

Sn ordered L6th February, L905.

JOHN .1. DE HAVEN,
United States District Judge.

[Endorsed]: Piled Peb. Hi, L905, al 2 o'clock P. M.

Jas. r. Brown, Olerk. By J. s. Manley, Deputy Olerk.

In I In District ('mill OJ I In I nihil Sin lis, in uinl fur tin

Vorthern District of California.

Of ili«' November Term, in the Year one Thousand Nine

Hundred and Three.

THE UNITED s'lWTKS OF AMER- N

\ s.

SIXTEEN BOLTS OF SILK, etc.

Libel of Information.

United States of America, >

' hern I istrict of < California,

and < ..mil \ of S:in Francisco.

mbered, thai Marshall B. W Iworth at-

'"'"'•^ " r ,li «
> in'".-.

I States for Mi.' Northern Districl



The T^iiitfd States of America. 11

of California, who for the said United States in this

behalf prosecutes, comes in person into the said Dis-

trict Court of the said United States for the District

aforesaid, at San Francisco, on this 9th day of Febru-

ary, 1901, in this same term, and for the said United

States gives the Court here to understand, and be in-

formed, that on the 1 itli day of July, in the year nine-

teen hundred and three, on land, at the city and county

of San Francisco aforesaid, in the Northern District

aforesaid, and the Collection District of California,

Charles A. Stevens, then and now an Inspector of Cus-

toms of the said United States, did seize certain prop-

erty, that is to say: Sixteen bolts silk; forty-two silk

doilies; thirty-two pieces silk embroideries; twenty-

one pieces drawn work; six kimonos; two lace collars;

four pieces silk; one roll silk; one silk bag; four bolts

jusi cloth; three bolts pina cloth; one embroidered

silk jacket; seven bolts crepe; one embroidered cur-

tain; two pieces embroidered jusi cloth; one embroi-

dered silk table cloth; one leather purse; two cut vel-

vet pictures; one engraved silver box; one piece lac-

quer ware; one tortoise shell jewel case; one cloisonne

^ase; two satsuma vases; two pieces gold lacquer ware;

one satsuma vase; one cloisonne; six doilies; pina cloth

11 inch; six doilies pina cloth 7 inch; three pieces pina

cloth; one roll silk; one piece grass linen; four yards

cotton lace; one yard silk embroidery; one pistol; one

o-onoi and two sticks; one ebonv stand; and delivered

the same to the Collector of Customs of the said United

States for the said collection district, who now holds



12 Siil> < a I 'nils 0/ Sill:, 1 h-.. V8.

fin- same in his custody, within the Judicial and Collec-

1 » i rictfl .1 for< Raid, j foi feited to 1 he said l United

for lhe causes following, to wit:

Pop Mini the said articles of property so seized as

nfores lid, the Bame being articles subjeel t<> duty, were

lately l>efore the time <>f said Beizure brought into the

said United States, and found in the l Lggage of one

William II. Barts, who then lately before arrived with

his said baggage within tin* said United Slates ;it the

s;iid porl of S;in Francisco, from ;i foreign country;

and although upon so arriving the said William IT.,

Mans made entry for liis said baggage before the Col-

lector of Customs for the said port of San Francisco.

ye1 at the time of making entry the said article so

seized, then contained in the said baggage, were not

mentioned to the said Collector for thai port by the

>;iid William II. Harts; contrary to the form of the

statute of the said United States in such cases made

and provided.

r.\ reason of which premises, and by force of the

statutes aforesaid the said property became and is for-

feited to 1 he said United SI a tes.

Wherefore the said attorney of the said United

Ktates, who prosecutes as aforesaid, for the said United

prays thai tin- duo process of law may be

nrded iit this behalf to enforce such forfeiture of
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the said property so seized, as aforesaid, and to give

notice to all persons concerned to appear on the return

dav of such process, and show cause, if any they have,

why sncli forfeiture should not be adjudged.

MARSHALL B. WOODWORTH,

United States Attorney.

fn the District Court of the United Stales, in and for the

Northern District of California.

THE UNITED STATES OF AMER-

ICA

vs.

SIXTEEN BOLTS OF SILK, etc.

Order as to Publication of Notice of Seizure, etc.

It is ordered in the above-entitled proceeding thai

the notice of seizure, libel and arrest of property, and

the time assigned for the return of process and hear-

ing of the cause, be given in the "Daily Evening Post,"

a newspaper published in the city and county of San

Francisco, in the State and Northern District of Cali-

fornia, and that such publication be made in ten con-

secutive publications or issues of such newspaper prior

to the time fixed for hearing of said cause; and that

such notice be posted in the most public manner for the



1

1

Ni 1 1. < n Bolts of Silk, < tc, vs.

Kpnee of fourteen days iu the <ii\ and county <>f San

I Yancisi o, S1 :i !<• of < ta lifornia.

Dated Feb] ii;ir\ !». L904

JOHN -I. DE HAVEN,

Judge.

Endorsed]: Filed Feb. 9, 1904. <;<". 1;. Morse, Clerk.

r.\ .1. s. Mauley, [>eputy.

/// ///- District Court oj th I niled States of imerica, North-

( in District <>f California.

Tin; [JNITED STATES OF AMEfc \

l« A
1

Libelant,

vs.

SIXTEEN BOI/HS OF SILK, etc.

Claim.

T«. ihr Honorable JOHN -J. DE HAVEN, Judge <.f the

Distrid Oourl of the United States for the North-

ern I >i- 1 rid of < 'alifornia

:

The claim of William \Y. Harts i<» the sixteen l»<»lis

and all the other articles which arc i icntioned in t li"

liliel <»f information filed in tins cause, and which are

now in the custody of i!i<- Collector <>l Customs of the

1 nil''. 1 I.. i-
i <>< i 'oiled ion I i'i^i rid of t 'alifornia

of i lie Baid i In- United :
;

i . tes, alleges:

nt, Mm- s;ii<i William W. Harts, is

I 'mill fl<le owner of the said sixteen bolts

-ilk and ;ill the other articles which are mentioned
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hi the said libel of information, and that no other per-

son is owner thereof.

Wherefore, this claimant prays that this Honorable

Court will be pleased to decree a restitution of the same

to him, and otherwise right and justice to administer

in the premises.

WM. W. HARTS.

WRIGHT & LUKE.NS,

Proctors for Claimant.

222 Sansome St., San Francisco.

Northern District of California—ss.

Subscribed and sworn to before me this 25th day 01

February, A. 1). 1904.

J. S. MANLEY,

United States Commissioner for the Northern District

of California at San Francisco.

[Endorsed]: Filed Feb. 25, 1904. Geo. E. Morse,

( !lerk.

/// the District Court of the I'nilrd States, in and for the

Northern District of California.

THE UNITED STATES OF AMERICA -

YS. Lno. 1634.

SIXTEEN BOLTS OF SILK, etc.

Answer.

The answer of William W. Harts to the Libel of In-

formation of Marshall R. Woodworth, Esq., Attor-

ney of the United States for the Northern District
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of California, for and on Behalf of the United

si;nrv of America, Piled in this Honorable Court

on the "ili day of February, 1904, in the Above

i-ni itled < 'n

I.

This respondent alleges that he is the same person

described in the said libel of information as William

M. Mails, ninl thai he is tin- true and bona fide owner

of i he ^.i id sixteen !><>1 ts of silk ami nil l lie other articles

which are mentioned in the said libel of information

and that do other person is owner thereof.

II.

This respondent avers that he is, and at all limes

in this answer mentioned was, a captain in the engineer

corps of the United States Army; that in the month

of June, in the year L901, under orders of his military

superiors, and in the performance of his duty, he sailed

from the United States of America ami proceeded to

i he Philippine Islands, where In- remained in the dis-

charge of his duty as captain of engineers until the

26th day of June, in the year L903; that he was accom-

panied I \ his wiir and minor child on his voyage to

the Philippine Islands and that he returned accom-

panied 1 > bis wile ,ind minor child to the United States

on the United States Army transport "Thomas," which

arrived From Manila in the Philippine Islands at San

FranciRco, n California, on tin- mih day of July, L903.

Ins departure from the said ship on the

10th d;i\ of July, ran::, he was furnished with a printed

ige Declaration and Entry" and

; " till in and sign the same: that the said
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printed form purported to be the form of an oath or

affidavit required of him to the number of trunks, bags

or valises, boxes, other packages, and total pieces of

baggage with which he was accompanied; being the per-

sonal property of himself and the aforesaid members

of his family; that the said printed form further con-

tained the words following: "That all of the articles in

said baggage or on my person or that of the members

of my family accompanying me that have been pur-

chased abroad or in any other manner procured or ob-

tained abroad, are fully set forth and described in the

annexed entry, together with cost price paid for each

item or the actual market value if obtained by gift or

otherwise than by purchase''; that this respondent and

his said wife from time to time during their absence

had purchased, procured or obtained divers articles of

clothing, household use and ornament, some of which

were contained in the said baggage; but the respondent

had no memory, notes or memoranda of any kind or

description by which he could fully set forth and de-

scribe all of such articles as were contained in said

baggage, together with the cost price for each item or

the actual market value thereof if obtained by gift or

otherwise than by purchase; and accordingly this re-

spondent struck out the said printed clause solely be-

cause he could not truthfully subscribe to it, and made

no detailed list of any articles in said baggage, intend-

ing thereby to indicate that he submitted the said bag-

gage and all questions as to what, if any, articles con-

tained therein might be dutiable to the personal in-

spection and consideration of the proper custom-house



I
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authorities, inn this respondent specifically and truly

declared that lie had with him belonging to himself and

Hie s;t'nl inombers of his family, six trunks, three bags

or ralises, one box and one other package, making a

total of eleven pieces; thai do article contained in said

baggage or upon his person «>r that of those accompany

ing liim was intended directly or indirectly for sale or

for the use of any person other than himself and the

aforesaid members of his family accompanying him.

This respondent handed the said declaration and entry

so made oul on board the said United Stales trans-

port "Thonias" to Special Deputy Surveyor Chauncey

St. John, asking him to hud; over it and see if it was

right, and intending to give him the reasons for the

form in which it was made out in ease he saw fit to

ask them. Without a word in reply the said Mr. St.

John turned over the document, put a number <>n tin-

back, and gave to this respondent a card, which re-

spondent presumes corresponded to the number put on

the document. Shortly thereafter this respondent took

from the ship two companies of troops under his com-

mand to the Presidio of San Francisco, and the trans-

port proceeded to her dock taking with her all re-

spondent's baggage and that of his family. The next

d.i\ this respondent attended at the dock at whicb the

transport was n red, for the purpose of exhibiting the

contents of his baggage, paying any duties that might

be found due thereon, and taking his baggage away,

and was then and there ready, willing and able to paj

and all duties that might be lawfully imposed upon

.iu_\ articles in the s;iid baggage, During the course
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of this examination the said Chauncey St. John appeared

and asked respondent why lie had not declared the

articles mentioned in the libel of information or some

of them, whereupon respondent called his attention to

the paragraph that had been plainly erased by him

from the declaration, and stated that not knowing what

goods were dutiable or what goods he had or their

prices, he considered the erasure of the paragraph suf-

ficient notice to the custom officers that the list they

required was impracticable to make, and that they

should examine the baggage in order to determine the

facts. And this respondent avers that the facts afore-

said constitute the alleged failure to mention the

articles described in the libel to the Collector of the

Port, and the respondent is advised and verily believes,

and on such advice and belief he alleges tiiat each am!

all of the said articles described in the said libel were

duly and sufficiently mentioned to the said Collector

at the time of making entry of the said articles in all

respects in compliance with the form of the statute of

the United States in such cases made and provided.

III.

And for a further and separate answer to the said

libel this respondent denies that at the time of the

seizure of the articles of property belonging to him men-

tioned in the libel he had then or lately before arrived

with his baggage within the United States at the port

of San Francisco from a foreign country; but, on the

contrary, he avers that at the time of the said seizure

and then lately before he arrived with his said baggage
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fi-« •
i . i lb.' Philippine Islands, pari i f the territory of i

1 "

I'nii,.,! - d qoI n foreign country, and I
•

ndvtaed and believes, and upon Bueh advice and belief

In- avers, thai there are do provisions of law provid-

ing for the forfeiture of hie property so seized for an}

failure i" mention to the Collector a1 lie time of his

in.i king cntr >f hi i
n v artich subjecl to duty

which may have been in the said bagg :«.

IV.

And for ;i further and separate answer to the said

Id el ilds respondenl avers thai if the entry lor Ids bag-

lipon Ids arrival at the port of San

aciseo, on the LOth or 11th day of duly, in the \

1903, referred t< in t i.e libel or in form at ion, was in any

respecl iinperfe t, such imperfection arose for wani of

invoice* or other adequate knowledge, information or

memory ou the pari of respondent, and not from any

fraudulenl or deceptive intention or any desire to evade

any of the .statutes of the United state.-; or the payinenl

of any duty due United Stales; thai the Collector

of Customs of the porl of San Francisco did as alleged

in the libel of information take the merchandise and

le i 'longing to this respondenl described in the

said Id I into his custody on the L3tb day of July, L903,

and on the 14th day of duly. L903, did ascertain the

itity. quality and value thereof, ami this respondenl

'Vei since has been, and now is able, reid\

and willing to pa} anj and all duties thai ma\ lawfully

And tin- respondenl is advised ami believes thai bv
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reason of all the premises, and by force of the statutes

of the United States in such cases made and provided,

that the seizure and detention of his property mentioned

in the libel of information was and is unlawful, and this

respondent therefore so avers and prays this Honorable

Court to so decree and direct the return and restora-

tion of the same to him by the Collector of Customs of

the United States mentioned in the said libel upon the

payment of whatever lawful duties may be imposed

thereon, and for such other and further relief as may

be just.

(Sd.) WM. W. HARTS,

Claimant.

Northern District of California—ss.

Sworn to before me this 25th day of March, 1904.

J. S. MANLEY,
United States Commissioner, Northern District of Cali-

fornia.

WRIGHT & LIIKENS,

Proctors for Claimant,

212 Sansome Street, San Francisco.

Due service of copy admitted this 25 March, 1904.

MARSHALL B. WOODWORTH,
United States Attorney.

[Endorsed]: Piled Mar. 25, 1904. Geo. E. Morse,

Clerk. By J. S. Manley, Deputy Clerk.
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At n stated term of the District Oourl of the United

States of America, for the Northern District of

California, held at the courtroom, in the < i i \ and

i omit v nf San Francisco, <>n Thursday, the 2is1 day

of April, in the year of our Lord one thousand nine

hundred and four. Present: The Honorable JOHN

J. Di: HAVEN, Judge.

S umber and Tit le of < Jase.]

Hearing.

These causes as consolidated for trial, came on reg-

ularly tor hearing— Benjamin L. McKinley, Assistant

[Tnited States Attorney, appearing on behalf of the

United States, and John A. Wright, on behalf of the

respondents. Mr. McKinley stated the case of the gov-

ernmenl to the Court. Mr. Wrighl stated the case of the

respondents. Mr. McKinley called Charles A. Stevens,

Alpheus Dixon. \. R. Burns, Ohauncey M. St. John,

Oeorge A. Reynolds, who were duly sworn and exam-

ined as witnesses mi behalf of the government, and

rested. Thereupon the further trial hereof was con-

tinued until Monday, April 35th, L904.
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At a staled term of the District Court of the United

States of America for the Northern District of Cal-

ifornia, held at the courtroom, in the city and

county of San Francisco, on Monday, the 25th day

of April, in the year of our Lord, one thousand nine

hundred and four. Present: The Honorable JOHN

J. DE IIAVEX, Judge. i

[Number and Title of Case.]

\ Hearing (Continued).

In these cases, as consolidated for the purposes of

trial-—Benjamin L. McKinley, Assistant United States

Attorney,and John A.Wright, attorney for the claimant

and respondent, being present in open court, the trial

hereof was resumed. Mr. Wright called Mrs. Martha

ITale Harts and William W. Harts, who were duly sworn

and examined as witnesses on behalf of the claimant

and respondent, and rested. Mr. McKinley called

Cliauncey St. John, who was examined as a witness on

behalf of the Government in rebuttal, and rested. The

further trial hereof was continued until Tuesday. April

26th, 1904.
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'•'•'I term of i he I >istrict ( 'mni of I he United

tea of America, for the Northern District ojf

Id u i i in- court room, in i in- eh v and

county of San Francisco, <»n Tuesday, the 26th

daj of April, in the year of our I.or I one thousand

nii;' 1 hundred and four. Present: Tin Honorable

JOH> J. DE HAVEN, Judge.

|
\"n;i:li<'i and 'I ii le of < lase.

|

Hearing (Continued).

in i lies.- cases, as consolidated for the purposes of

trial Benjamin L. McKinley, Assistant United Slates

Attorney, and John A. Wright, attorney for the claim-

cm and respondent, being present in open court, the

trial hereof was resumed. The causes were then ar-

gued by Mr. McKinley and Mr. Wright, and submitted

in t lie i Jourl for decision.

In tin District Court of lli< I nihil States, Northern District

of California.

THE I'M'IT.h STATES OF AM KIM- l

ICA

vs. y No. 1634.

E i \ti:i:\ BOLTS silk. etc.

Opinion.

hi". II \\ IN. hisiii.i Judge. The facts of this case

are fullj Btated in the opinion this day died in the case
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of the United States vs. Win. H. Harts. For the reasons

therein stated, and also because upon consideration of

the evidence I find that the allegations of the libel are

true, judgment will be entered in favor of the (iovern-

jnent for a forfeiture of the goods described in the libel

of information as prayed for.

[Endorsed]: Filed June 30, 1904. Geo. E. Morse,

Clerk. By J. S. Mauley, Deputy Clerk.

At a stated term of the District Court of the United

States of America, for the Northern District of

California, held at the courtroom, in the city and

county of San Francisco, on Thursday, the 30th

day of June, in the year of our Lord one thousand

nine hundred and four. Present: The Honorable

JOHN J. DE HAVEN, Judge.

[Number and Title of Case.]

Order Directing Judgment to be Entered in Favor of United

States.

This cause having been heretofore submitted t<> the

Court for decision, now, after due consideration bad

thereon, the Court renders written opinion, ami it is by

the Court ordered that judgment be entered in favor

of the Government for a forfeiture of the goods de-

scribed in the libel of information as prayed for.
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/ ' State*, in and for tin

Vortlirrn '
' ict u\ ( 'alifoi tria.

'l!l! A.MEKI-1

\ 8.

\ HOLTS SILK, etc
D

N*o. LG34.

Tli regxi] irly for hearing i his

i\v < L904, Benjamin I.. ifeKinley

' • torney, appearing on

behalf of tl and John A. Wright, Esq., ap-

"i! behalf of William W. Maris, the claimant,

i lly waived by i he respee-

tiv< '. and oral mih] documentary evidence hav-

'lialf <>f the plaintiff and defendant,

and the cause having been duly argued by the respec-

tive counsel, and submitted t<> the Oourl for decision

on i he i
' of A pril, L90 !.

. therefore, it is ordered, adjudged and decreed,

the following-described property, !<• wit: Sfixteen

Ik; forty-two silk doilies; thirty-two pieces silk

tweutj one pieces drawn work; six ki-

ps; four pieces si Ik : one poll silk ;

: four bolts jusi clol li : i hree bolts piua

i I'" broidered silk jacket; seven hulls er<

oni dered curtain; two pieces embroidered .jusi
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cloth; one embroidered silk table cloth; one leather

purse; two cut velvet pictures; one engraved silver

box; one piece lacquer ware; one tortoise shell jewel

case; one cloisonne vase; two satsuina vases; two

pieces gold lacquer ware; one satsuma vase; one cloi-

sonne; six doilies, pina cloth 11 inch; six doilies, pina

cloth 7 inch; three pieces pina cloth; one roll silk; one

piece grass linen; four yards cotton lace; one yard silk

embroidery; one pistol; one gong and two sticks; and

one ebony stand—mentioned and declared in the libel

of information on file herein, be and the same is hereby

condemned as forfeited to the United Stall's of Amer-

ica, for the uses and purposes as by statute provided.

Entered this 2d day of July, A. 1>. 1904,

Entered in Judgments and Decrees, volume 4, p. 50.

[Endorsed]: Filed July 2, 1904. Geo. E. Morse,

Clerk. By John Eouga, Deputy.

in the District Court of the tnilnl Stales, for the Northern

District of California.

THE UNITED STATES

vs. lXo. 1034.

SIXTEEN BOLTS OF SILK, etc.

Clerk's Certificate to Judgment-roil.

I, George E. Morse, clerk of the District Court of the

United States for the Northern District of California,

do hereby certify that the foregoing papers hereto an-
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1 1 Hi" i In- j in lun

i

''Hi roll in the above-entitled

;ri i<

\m. liand and the s<-.il of Baid District Court,

mi July, 1904.

GEO. B. MORSE,

Olerk.

By John Fouga,

Deputy clerk.

: Filed July 2d, l'.tui. Geo. B. Morse,

Clerk. By John Fouga, Deputy Clerk.

/// / // of !i" I niicd States, in and for lh<

District of California.

THE UNITED STATES OF AMERICA,

Libelai
,

vs -

\ No. 1631.

SIXTEEN BOLTS OF SILK,
\

Respondent ,

Notice of Appeal.

To ili" United States of America, Libelant, and to

Marshall B. W tworth, Esq., United States At

I "iii"\ :

Von are liereby notified thai William W. Barts, re-

:i i lie ab V( ";ii ii led cause, intends to, and

1'ivbv does, appeal from the ftnaJ decree of the Dis-

:

' "«»m 1
1

d\ the United States in and for ili«' Northern

District ot California, entered in the above-entitled
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action on the 2d day of July, 1904, to the United States

Circuit Oourt of Appeals for the Ninth Circuit.

Dated at San Francisco 27th December, 1904.

WRIGHT & LUKENS,

Proctors for Respondent.

Due service of a copy of the within notice of appeal

is hereby admitted.

27 Deer., 1904.

BENJ. L. McKINLElY,

Assistant United States Attorney.

[Endorsed]: Filed Dec. 27, 1904. Geo. E. Morse,

Clerk. By J. S. Manley, Deputy Clerk.

/// the District Court of the United States, in and for the

Northern District of California.

THE) UNITED STATES OF AMERICA,

Libelant,

vs.
No. 1634.

SIXTEEN BOLTS OF SILK, etc.,

Respondent.

Petition for Appeal.

To the Honorable J. J. DE HAVEN, Judge of the Dis-

trict Court of the United States for the Northern

District of California:

And now, by his proctors, Messrs. Wright & Lukens,

comes William W. Harts, respondent in the above-en-

titled cause, and prays this Honorable Court to allow
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peal to i lie i United States < fircuil ( Jour! of A p-

or the Miiin < ireuit Prom the final decree of the

• mi in the above-entitled cause, entered on

the 2d «l;i.\ of July, L904.

Dated al San Francisco, 27 December, L904.

WRIGHT & LUKENsT"
Proctors for Respondent

Endorsed]: Filed Dec. 27, 1904. Geo. B. Morse,

i lerk. By •!. s. Manley, Deputy Clerk

In tin District Court oj tin United States, in <tml for tin

Northern District of California.

THE UNITED STATES OF AMKKKU,

Libelant,

vs. v

SIXTEEN BOLTS OF SILK, etc.,

Respondent.

Order Allowing Appeal.

On the petition of William W. Harts, respondenl in

the above-entitled cause, praying for the allowance of

an appeal in the above-entitled cause to the United

Circuit Court of Appeals for the Ninth Circuit,

'i appearing to the Oourl thai the said respondenl lias

Mim-iii of errors as required by the rules

Circuit Oourl of Appeals for the Ninth Circuit,

(1 i', i that the said appeal be, and the same is,

<i as prayed for: and
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It is further ordered that the supersedeas bond oil

said appeal be, and the same is hereby, fixed in the

sum of one hundred dollars.

Dated at San Francisco, 27th December, 1904.

JOHN- J. DE HAVEN,
Judge.

Due service of a copy of the within order is hereby

admitted.

27 Deer., 1904.

BENJ. L. MeKINLEY,

Assistant United States Attorney.

[Endorsed]: Filed Dec. 27, 1904. Geo. E. Morse,

Olerlt. By J. S. Mauley, Deputy Clerk.

/// the District Court of the United States, in and for the

Northern District of California.

THE UNITED STATES OF AMERICA, \

Libelant,
'

vs.
•. No. 1634.

SIXTEEN BOLTS OF SILK, etc.

Assignment of Errors.

Now comes William W. Harts, claimant in the above-

entitled cause, by Wright & Lukens, his proctors, and

says that the decision and decree of this Court in this

cause are erroneous and against the just rights of this

claimant, and he assigns that the Court in making the
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}

V8.

s,i H | decision and decree committed error in the follow-

particulars, which are hereby assigned and relied

upon for i lie i *'\ ersal of t be same:

First: The I "in i erred in no1 adjudging thai each

and all of the articles described in the Libel were duly

and sufficiently mentioned to the Collector of the Port

of Ban Francisco ;it the time of making entry of the

s;iid articles in .-ill respects in compliance with the form

and purpose of section $802 of the Revised Statutes of

the United States.

Second!: The Court erred in nol adjudging that under

and in pursuance of the provisions of section cut of the

acl of Congress of the United States, passed July 24th,

I
v,.i7. contained in volume 30 of the United states

Statutes at Large, ai page 202, and under the rules and

regulations of the Secretary of the Treasury there-

under, all the articles described in the libel which wen 1

taken by the claimant out of the United states (to wit.

"in of the Philippine Islands) to foreign countries (to

wit, i" China and Japan) should have been admitted

rree of duty into the United States (to wit, into the port

of Sa a Fra acisco).

Third: The Court erred in not adjudging thai under

and in pursuance of the provisions of said section <'>!»7

of the said ac1 of Congress of the United states, passed

July 24th, 1897, contained in volume •*><> of the United

Statutes ;it Large, at page 202, and the rules

" gulations of the Secretary of the Treasury there-

r, sueli of the articles mentioned in the libel as

not taken i>\ the claimant ou1 of the United
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Slates (to wit, out of the Philippine Islands), but wore

purchased abroad, should be to the value of three hun-

dred dollars at the place where purchased have been

admitted free of duty into the United States.

Fourth: The Court erred in not adjudging that all

provisions of law not embraced in the Customs Admin-

istrative Act of June 10th, 1890, as amended by the act

of July 24th, 1897, which relate to fines, penalties and

forfeitures in connection with imported articles, are

inapplicable to articles coining into the American con-

tinental possessions of the United States from the

Philippine Islands.

Fifth: That the Court erred in rendering judgment

for the libelant, and in not rendering judgment for the

claimant on the whole case presented to it.

Wherefore this claimant prays that the judg-

ment of the said Court be reversed and such directions

given that full force and efficacy may inure to him by

reason of the defenses set up in his answer.

WRIGHT & LUKE'NS,

Proctors for Claimant.

Due service of a copy of the within assignment of

error is hereby admitted.

27 Deer., 1904.

BEXJ. L. McKINLEY,

Assistant United States Attorney.

[Endorsed]: Filed Dec. 2*7, 1904. Geo. E. Morse,

Clerk. By J. S. Mauley, Deputy Clerk.
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In fin Duttrict Court of tin United slabs, in and for thi

\ urtlu ni District of California.

THE UNITED STATES OF AMEfElOA,

Libelant,

\o. L634.
vs.

SIXTEEN BOLTS OF SILK. etc.

Bond on Appeal.

Know all men by these presents, thai we, William

\v. Barts and the Title Guaranty and Trust Company

i
:' Scranti q, Pennsylvania, are hold and firmly bound

nnto the United states of America in the sum of one

hundred dollars, gold coin of the United States, to be

paid t<> ilir said United States of America, its success

ore «>r assigns; to which paymenl well and truly to be

made we hind ourselves and each of us, our and each <»f

our heirs, executors, administrators, successors and as-

qs, jointly and severally, firmly by these presents.

Sealed with our seals and dated this 27th day of

Lteeember, A. D. 1904.

Whereas the above-named William W. Harts has ap

pealed to the United States Circuit Oourl of Appeals

for the Ninth Circuil from a decree in favor of the

ire-named libelant, made and entered on the 2d day

of July, A. D. L904, in the above-entitled action by the

D tricl Court of the hinted States for the Northern

District of California, praying that said decree he re

\ ersed

:
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Now, therefore, the condition of this obligation is

such that if the above-named appellant shall prosecute

his appeal to effect and shall answer all damages and

costs if he fails to make his appeal good, then this obli-

gation shall be void; otherwise the same shall remain

in full force and effect.

WM. W. HARTS. [Seal]

THE TITLE GUARANTY AND TRUST COM-

PANY OF SCRANTON, PENNA.

[Seal] By W. W. ALVERSON,

JOHN A. WRIGHT,

Its Attorneys in Fact.

[Endorsed]: Piled Dec 27, 1904. Geo. E. Morse,

Clerk. By J. S. Manley, Deputy Clerk.

Clerk's Certificate to Transcript.

United States of America, "\

r ss.

Northern District of California. J

I, James P. Brown, clerk of the District Court of the

United States for the Northern District of California,

do hereby certify the foregoing and hereunto annexed

thirty-one (31) pages, numbered from 1 to 31, inclu-

sive, to contain a full, true and correct transcript of th"

record in said District Court in the cause, entitled:

"The United States of America vs. Sixteen Bolts of Silk,

etc.," No. 1031, made up in pursuance to praecipe filed

by the proctor for the appellant.
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I further certify thai the cost of preparing and cer

lifving iIk- fori transoripl on appeal is the sum

of fourteen dollars and ten cents ixii.Hti, and thai the

ic has been paid to me by the proctor for the claim-

ant ;iinl appellant.

In witiM'sx whereof, I have hereunto set my hand and

affixed the seal of said District Oourl this 2ls1 day <»f

March, A. D. 1905.

|
Seal] JAS. V. BROWN,

Olerk.

lorsed] : No. L186. United States circuit Oourl

of Appeals Fur the Ninth Circuit. Sixteen Units of Bilk,

etc.. Plaintiff i'i Error, vs. The United States of Amer-

ica, Defendant in Error. Transcript «>f Record. Upon

Writ of Error to the United Stales District Oourt U>v

i lie Northern I district of California.

Filed March 21, 1905.

F. 1). MONCKTON,

Olerk.
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Appellants, /

vs.

LUCIUS B. NASH and LU-
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Appellees.

TRANSCRIPT OF RECORD.
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In, the Circuit Court of the United States, Ninth Judicial

Circuit, District of Washington, Eastern Division.

W. L. TULL et al.,

Plaintiffs,

vs.

GERMAN SAVINGS AND LOAN SO-

CIETY et al,

Defendants.

Order Extending Time for Filing Transcript of Record.

For satisfactory reasons appearing to the Court, the

time for filing- the record in this cause in the Circuit

Court of Appeals, pursuant to the appeal sued out by

William L. Tull, Dora May Seeley, and Ernest B. Tull,

is extended until the 15th day of May, 1905.

Dated this 21th day of March, 1905.

WM. B. GILBERT,

Circuit Judge.

[Endorsed]: No. 1189. United States Circuit Court

of Appeals for the Ninth Circuit. W. L. Tull et al.,

Plaintiff, vs. German Savings & Loan Society et al., De-

fendants. Order Extending Time for Filing Transcript.

Filed Mar. 30, 1905. F. D. Monckton, Clerk.
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I mini Slates circuit Court of Appeals for the Ninth Circuit

\\. L TULL, DORA MAY SEELEY,

and ERNEST B. TULL,

Appellants,

VSl
1090.

L B. XASII and L. (J. NASH, Copart-

ners as NASH & NASH,

Appellees.

Directions for Printing Record.

Now come appellants herein and state that they will

rely upon the assignments of error heretofore filed

herein on the appeal of this cause, and the following

arc the parts of the record which appellants think neces-

sary for the consideration thereof, and request the clerk

to print only the following parts of the record:

Bill of complaint, pages 1 to 19, inclusive, of printed

record on main appeal of this cause.

The following parts of the transcript on this ancil-

lary appeal: Pages 1 to 35, inclusive; pages 59 to «'»S,

inclusive, signature, on page 7.", and pages 7»'» to 90, in-

clusive; pages 11G to 143, inclusive; pages 164 to 248,

inclusive; pages 253 to 270, inclusive.

Further, the decree of the State Court in the case of

Dormitzer el al. vs. German Savings and Loan Society,

el al., as in the main printed record <»f this cause, pages

293 to 908, inclusive.

After the first page emit title of court and cause in

full on all papers. F. \Y. DEWAET,
Attorney for Appellants.
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State of Washington, "^

>ss.

County of Spokane. J

Charles Pray, being duly sworn, says that on the 27th

day of March, 1905, he duly served the attached notice

to print on L. B. Nash & L. G. Nash, copartners as Nash

& Nash, by leaving a copy thereof with the person in

charge of their office in the Hyde Block, in the city of

Spokane.

CHARLES PRAY.

Subscribed and sworn to before me this 27th day of

March, 1905.

[Seal] SAML. R, STERN,

Notary Public, Residing at Spokane, Wash.

[Endorsed] : 1189. United States Circuit Court of Ap-

peal, Ninth Circuit. W. L. Tull et al., Appellants, vs.

L. B. Nash et al., Appellees. Directions for Printing of

Record. Filed Mar. 30, 1905. F. D. Monckton, Clerk.





For Bill of Complaint, see page 194, Addenda (taken from

printed record in cause, German Savings & Loan Society,

Appellant, vs. William L Tull et al., Appellees, No, 1096, as

per direction of counsel for appellants herein, to be found

at page 2 of this record).

(*)
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Be it remembered, to wit, on the 23d day of August,

1902, there was duly filed in said court, in this

action, the answer of W. L. Tull to the bill of com-

plaint in the words and figures following, to wit:

In the Circuit Court of the United States for the District

of Washington^ Eastern Division.

WILLIAM L. TULL, LUCIUS B. NASH
\

and LUCIUS G. NASH, Copartners

Doing Business as NASH & NASH,

Plaintiffs,

vs.

GERMAN SAVINGS AND LOAN SO- /

CIETY ( a Corporation), DORA MAY
SEELEY and ERNEST B. TULL, an

Infant Under the Age of Twenty-one

Years,

Defendants. ;

Answer of W. L Tull to Bill of Complaint.

This complainant, William L. Tull, making answer

for himself alone, now and at all times hereafter sav-

ing to himself all and all manner of benefit that can

or may be had or taken to the many errors, uncertain-

ties or imperfections in the bill of complaint contained,

for answer thereto, or to so much thereof as this com-

plainant is advised, it is material or necessary for him

to make answer to, answering says:

1. This complainant denies the allegations in para-

graph five, that this complainant consulted Lucius B.
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Nash and Lucius Q. Nash, or either of them, and denies

ih<> allegations thai this complainanl and the defend-

ant, Dora M;i.\ Beeley, <>r either of them, ever consulted

or employed Lucius B. Nash and Lucius <">• Nash, or

either of them, frith regard to the interests of the de-

fendant, Ernesl B. Tull.

2. This complainanl denies the allegations in para-

graph six and each and every part thereof, saving and

excepting tins complainanl admits thai the rental value

of the said real estate is and lias been si .".J Mil 1. 01 1 per

annum.

.".. This complainant answering the allegations in

paragraph seven, admits the said real estate is reason-

ably worth the sum of $250,000.00; admits that the iii-

teresl of this complainant in said real estate is worth

the sum of f44,000.00; admits that this complainant and

the defendants, Dora May Seeley and Ernest B. Tull

are each the owner of and entitled to the possession of

an undivided one-sixth of the said real estate, and an

undivided one-sixth of all the rents, issues and profits

arising oul of said real estate, since the 23d day of

April, L896. Admits that the defendant. The German

Savings and Loan Society, is the owner of an undivided

die half of said real estate, and an undivided one half

of all the rents, issues and profits arising oul of said

pea] estate since said date, and this complainanl denies

nil other allegations in said paragraph seven.

i. This complainanl denies the allegation in para-

graph twelve, ih.it the sum of sir,.mm. mi or any other

sum is a reasonable attorney's fee t<> be allowed t«» com-

plainants.
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5. This complainant admits the other allegations in

said bill of complaint contained.

6. And this complainant denies all and all manner

of unlawful combination and confederacy wherewith he

is by the said bill charged, without this that there is

any other matter, cause or thing in the said bill of

complaint contained material or necessary for this com-

plainant to make answer unto, and not herein and here-

by well and sufficiently answered, confessed, traversed

or avoided or denied, as true to the knowledge or be-

lief of this complainant all of which things this com-

plainant is ready and willing to aver, maintain and

prove as this Honorable Court shall direct, and humbly

prays to be hence dismissed with his reasonable costs

and charges in this behalf most wrongfully sustained.

And for a further and affirmative defense, this com-

plainant alleges:

1. That he is not of large mental capacity, but that

he is easily influenced by those sustaining personal re-

lations to him, and is unable to carry on ordinary busi-

ness transactions to his own advantage, but is always

defrauded and deprived of his property by any person

who transacts business with him.

2. That during the year 1897, one Paul C. Dormitzer

was related to this complainant by marriage, and sus-

tained close personal relations to this complainant, and

also acted in some matters as the attorney and confi-

dential adviser of this complainant.

3. That during the month of April, 1897, the said

Paul 0. Dormitzer, at the request of and on behalf of
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complainants, Nash & Nash, visited this complainant,

who was then absent from bis home in Spokane, and

urged this complainant to enter into a contract with

the Baid Nash & Nash for them t<> represent this eom-

plainanl in the Litigation regarding the estate, which

descended to him on the death <>f his mother.

1. That the said Paul 0. Dormitzer urged this com-

plainant to enter into snch a contract and informed

this complainant that no one else could properly re-

present him in that litigation. lie also told this com-

plainant that Nash & Nash would represent him for

one-fourth of the property which should be recovered,

but that if this complainant, would agree to give Nash

*.\: Nash one-third of the property recovered, that they,

the said Nash & Nash, would pay all costs and expenses

of the litigation without charge against this complain-

ant, which said costs and expenses to be paid by the

said Nash & Nash, the said Dormitzer asserted would

be not less that $1,000.00.

5. That thereupon, relying upon and in furtherance

of the allegations made by the said Paul C. Dormitzer,

acting as agent for the said Nash ,V Xash, the complain-

ant entered into a contract to give the said Xash &
Nash one-third <>f the property which should be re-

covered by them.

•'». This complainant is now informed that the said

Nash & Nash have a contract reported to be signed by

this complainant, agreeing t«> give the said Xash & Nash

one-hall of the property that they should recover for

this complainant, but this complainant avers that to his
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knowledge he never signed such a contract, but that of

such a contract is signed by him, he was fraudulently

misinformed and deceived as to the contents of the said

contract by the said Paul 0. Dormitzer.

7. This complainant alleges, that the statements

made by the said Paul O. Dormitzer were false and

fraudulent, and were made with the intent to deceive

this complainant, which were believed by this complain-

ant and relied upon by him, and that no contract was

signed by him except relying upon the statements made

by the said Paul C. Dormitzer.

8. This complainant alleges, that the said Nash &
Nash have not paid the sum of f1,000.00 or any other

sum of money for the costs and expenses of the litiga-

tion referred to, but that the costs and expenses have

been advanced and paid by this complainant from time

to time.

9. This complainant alleges that the bill of com-

plaint in this cause was drawn and filed without his

knowledge and against his will and directions, and that

this complainant has not in any way authorized, recog-

nized or approved said claim of Nash & Nash; that

although it is set up in said bill of complaint, in which

he is a complainant, it was so set up without his knowl-

edge or consent, and this complainant has not in any

way approved or ratified the said claim or the joining

of it in the said bill of complaint.

10. That this complainant is ready and willing to

allow the said Nash & Nash twenty-five per cent of the

property recovered in that litigation in full for all ser-
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rices him -cssiiriiv rendered and to be rendered in connec-

tion wiih the recovery of that property and the rents,

issues and profits thereof.

Wherefore, this complainant prays:

1. That the contract claimed to be held by Nash &

Nash may be declared fraudulent and null and void,

and ordered delivered up and cancelled.

2. That Nash & Nash may be declared to be entitled

to twenty-five per cent of the property recovered for

this complainant in the former litigation, and no more.

3. That this complainant may have such other and

further relief as to this Court of Equity may appear

meet in the premises'.

FREDERICK W. DEWART,
Solicitor for William L. Tull.

y.
State of Washington,

County of Spokane.

On this 23d day of August, 1902, before me personally

a p] tea red Frederick W. Dewart, who made solemn oath

that he is the solicitor for the above-named complain-

ant; that he has read the foregoing answer subscribed

by him, and knows the contents thereof, and that the

same is true as he verily believes. That he makes this

verification because the above-named complainant is

not within the State of Washington and capable of mak-

ing the same.

FREDERICK W. DEWART.
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Subscribed and sworn to before me this 23d day of

August, 1902.

[Notarial Seal] CHARLES P. LUND,

Notary Public in and for the State of Washington, Re-

siding at Spokane, Washington.

[Endorsed] : Due service of the within is here-

by accepted this- 23d day of August, 1902.

Answer of William L. Tull. Filed Aug. 23d, 1902. A.

Reeves Ayres, Clerk. By Frank C. Nash, Deputy.

And afterwards, to wit, on the 3d day of January, 1903,

there was duly filed in said court, in this case, the

amended answer of Dora May Seeley and the answer

of Ernest B. Tull to the bill of complaint, in the

words and figures following, to wit:

[Title of Court and Cause.]

Amended Answer of Dora May Seeley to Bill of Complaint.

This defendant, Dora May Seeley, making answer for

herself alone, now and at all times hereafter saving

to herself and all manner of benefit that can or may be

had or taken to the many errors, uncertainties or imper-

fections in the bill of complaint contained, for answer

thereto, or to so much thereof as this defendant is ad-

vised it is material or necessary to make answer to, an-

swering says

:

1. This defendant denies the allegations in para-

graph five, that the complainant, William L. Tull, con-

sulted Lucius B. Nash and Lucius G. Nash, or either of
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them, and denies the allegations thai this defendant

and the complainant, William L. Tnll, or either of them,

ever consulted or employed Lucius B. Nash and Lucius

<;. Nash, or either of them, with regard t<> the interest

..f the defendant, ESrnesI r>. Tall.

% This defendant denies the allegations in para-

graph six, and each and every ]>;n-i thereof, saving and

excepting this defendant admits that the rental value

of the said Peal estate is and has been xl.~>,< Kit UHl per an-

num.

3. This defendant answering the allegations in par-

agraph seven, admits that the said peal estate is reason-

ably worth the sum of $290,000.00; admits that the in-

terest of complainant, William L. Tull, in said real es-

tate is worth the sum of $44,000.00; admits that this

defendant and t he complainant, William L. Tull, and the

defendant, Earnest B. Tull, are each the owner of and

entitled to the possession of an undivided one-sixth of

the said peal estate, and an undivided one-sixth of all

tin- rents, issn.-s and profits arising out of said real es-

tate- since the 23d day of April, ls!><;
; admits that the

defendant, The German Savings and Loan Society, is

the Owner Of an undivided one-half of said real estate

and an undivided one-half of the rents, issues and profits

arising OUt of said peal estate sine- said dale, and this

defendant denies all other allegations in said paragraph

sei en.

1. This defendant denies the allegation in paragraph

twelve, that th<- sum of $15,000.00 or any other sum is a

peasonable attorney's fee to be allowed to complainants.
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5. This defendant admits the other allegations in

said bill of complaint contained.

And for a further and affirmative defense, this defend-

ant alleges:

1. That during the month of March, 1897, this de-

fendant entered into a contract with Lucius B. Nash

and Lucius G. Nash, copartners under the firm name of

Nash & Nash, by which contract the said Nash & Nash

agreed to perform all legal and other services that might

be necessary to recover for this defendant her share of

the said real estate, and the rents, issues and profits

thereof, and that in consideration of the said services

this defendant agreed to pay to the said firm of Nash &

Nash twenty-five per cent of the property which was

recovered for her by the said Nash & Nash.

2. And this defendant alleges that after conducting

a previous suit on behalf of this defendant, the said

Nash & Nash failed and refused to carry out the terms

of the said contract, but, to wit, on the 16th day of June,

1902, the said Nash & Nash brought this action for other

parties and refused and failed to bring this action in

her behalf, and instead of representing this defendant,

they brought this action against her, so that this defend-

ant was compelled to employ counsel to defend her

against said Nash & Nash and to obtain and preserve

her rights in the said property. That the said acts were

done intentionally and with knowledge by the said Nash

& Nash and were in violation of the said contract and

were done to the damage of this defendant.

3. And this defendant further alleges that there is
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litigation aow pending and which must hereafter be

carried on, all of which was covered and intended to

be covered by the said contracl with Baid Nash & Nash,

and this defendant has been pul to expense because <>f

the said brea< b of the contracl by the said Nash & Nash.

I. This defendant further alleges thai the services

heretofore rendered by the said Nash & Nash <>n her

behalf were of a value not to exceed l- 1 -'' of this

defendant's interest in the real estate hereinbefore re-

ferred t<> and which was heretofore by the courts of the

State of Washington decreed to be the property of this

defendant.

Wherefore, this defendant prays:

1. That the contract entered into between your

orator and the said Nash & Nash be declared null and

void and be delivered up and canceled.

2, That the said Nash & Nash be decreed to be en-

titled to not to exceed ll'
1 ,'; of the value of the real

estate recovered by this defendant in the former liti-

ga1 i«'ii and no mure.

'A. That this defendant may have such other and

further relief as to this court of equity may appear

meet in t he premises.

This defendant denies all ami all manner of unlawful

combination and confederacy wherewith she is by the

said bill charged, without this, that there is any other

matter, cause or thing in the said i>ill of complaint con-

tained materia] or accessary for this defendant to make

answer unto and not herein and hereby well and suf-

ficiently answered, confessed, traversed or avoided or
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denied as true to the knowledge or belief of this de-

fendant, all of which things this defendant is ready

and willing to aver, maintain and prove as this Honor-

able Court shall direct and humbly prays this Honorable

Court to enter its decree that this defendant may have

such relief in the premises as may seem meet and in

accordance with equity.

FREDERICK W. DEWART,
Solicitor for Dora May Seeley.

State of Washington, ^j

L ss.

County of Spokane. J

On this 29th day of December, 1902, before me per-

sonally appeared Frederick W. De-wart, who made

solemn oath that he is the solicitor for the defendant,

Dora May Seeley; that he has read the foregoing answer

and knows the contents thereof, and that the same is

true as he verily believes; that he makes this verification

because the above-named defendant is not within the

State of Washington and capable of making the same.

FREDERICK W. DEWART.

Subscribed and sworn to before me this 29th day of

December, 1902.

[Notarial Seal] W. S, GILBERT,

Notary Public in and for the State of Washington, Re-

siding at Spokane.

[Endorsed]: Amended Answer of Dora May Seeley

to Bill of Complaint. Filed Jan. 3d, 1903. A. Reeves

Ayres, Clerk. By Frank C. Nash, Deputy.
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Answer of Ernest B. Tull to Bill of Complaint.

The answer of Brnesl B. Tull, an infant under the ago

<>f twenty-one years, by Frederick W. Dewart, his

guardian ad litem, one <>f the defendants to the bill of

complaint <>f William L. Tull, Lucius B. Nash and Lucius

<;. Nash, copartners doing business as Nash & Nash,

plaintiffs. This defendant answering by his said

guardian ad litem, saith:

That he is an infant of the age of eighteen years or

thereabouts, and he therefore submits his rights and

interest in the matters in question in this cause to the

protect ion of this Honorable Court, without this, that

this defendant now and at all times herein saving to

himself all and all manner of benefit or advantage of

exceptioo or otherwise that can or may be had or taken

to the many errors, uncertainties and imperfections in

the said bill of complaint for answer thereto or to so

much thereof as this defendant is advised it is neces-

sary or material for him to make answer to, answering

says:

I.

He admits that he, this defendant, was at the com-

mencement Of this action a citizen of tin* State of Iowa;

that the German Savings and Loan Society was at the

commencement of this action a corporation organized

;iikI existing under the laws of the State of California

and a citizen of the Slate of California; thai Dora May

Seelcy was at the coin nienceiiien ( of this action .1 citizen
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of the State of Illinois; that Lucius B. Nash and Lucius

G. Nash and William L. Tull were each at the commence-

ment of this action citizens of the State of Washington.

II.

Answering paragraphs one, two, three and four of

said bill of complaint, this defendant admits the same.

III.

Answering paragraph five of said bill of complaint

this defendant denies that the said William L. Tull and

Dora May Seeley in behalf of this defendant consulted

and employed said Lucius B. Nash and Lucius G. Nash

to institute the legal proceedings necessary to determine

the respective rights in and to said real estate, and de-

nies that said William L. Tull and Dora May Seeley

made an agreement with Lucius B. Nash and Lucius G.

Nash, employing said Nash & Nash for this purpose on

behalf of this defendant; and denies that said Nash &
Nash instituted any proceedings on behalf of this de-

fendant in regard to the said real estate. This defend-

ant admits the other allegations in said paragraph five.

IV.

Answering paragraph six of said bill of complaint,

this defendant admits that the rental value of said real

estate is and has been since the 23d day of April, 1896,

f15,000.00 per annum. Answering the other allegations

of said paragraph six, this defendant denies that he has

any knowledge or information respecting such allega-

tions sufficient to form a belief, excepting this defendant
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admits that the sai.l Nasli ft Nash tiled the attorneys*

liens therein mentioned.

V.

Answering paragraph seven in said I > 1 1 1 of complaint,

this defendant denies that he has any knowledge or in-

formation sufficient to form a belief respecting the al-

legation that plaintiffs Nash & Nash have any interest

in the said real estate and the rents, issues and profits

thereof. This defendant admits the other allegations

in said paragraph seven.

VI.

Answering paragraphs eight and nine of said bill of

eomplaint, this defendant admits the same.

VII.

Answering paragraph ten of said bill of complaint,

this defendant denies the same.

VIII.

Answering paragraph eleven of said bill of complaint,

this defendant admits the same.

IX.

Answering paragraph twelve of said bill of complaint,

this defendant denies the same.

Wherefore, this defendant having fully answered, con-

fessed, traversed and avoided or denied all the matters

in the said bill of complaint material to be answered

according to his best knowledge and belief, humbly

prays this 1 loimrable Court to enter its decree that this
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defendant may have such relief in the premises as to

this Honorable Court may seem meet and in accordance

with equity.

FREDERICK W. DEWART,
Solicitor and Guardian ad Litem for Ernest B. Tull a

Minor.

[Endorsed]
:
Answer of Ernest B. Tull to Bill of Com-

plaint. Filed Jan. 3d, 1903. A. Reeves Ayres, Clerk.
By Frank C. Nash, Deputy.

And afterwards, to wit, on the 9th day of October, 1903,

there was duly filed in said court, in this cause, the

replication of Nash & Nash to the answers of Wil-

liam L. Tull and Ernest B. Tull, in the words and
figures following, to wit:

[Title of Court and Cause.]

Replication to Answer of William L Tull and Ernest B. Tull.

These replicants, Lucius B. Nash and Lucius G. Nash,

saving and reserving to themselves all and all manner

of advantages, of exceptions which may be had and

taken to the manifold errors, uncertainties and insuffi-

ciencies of the answer of William L. Tull and Ernest B.

Tull, for replication thereunto say that they do and

will maintain, and prove their said bill to be true, certain

and sufficient in the law to be answered unto by the said

William L. Tull and Ernest B. Tull, and that the an-

swers of William L. Tull and Ernest B. Tull are very

uncertain, evasive and insufficient in law to be replied



20 . WilHotn h. TuU >i <il. te.

auto by these replicants,; writhoui that, that any other

matter or thing in the said answer eontained, material

or effectual in the law to be replied unto, confessed, or

avoided, traversed <>r denied, is true; all which matters

and things these replicants are ready to aver, maintain

and prove as this Honorable Court shall direct, and

hum Id v pray as in and by their said bill they have al-

ready prayed.

NASH & NASH,

Solicitors for said Replicants.

[Endorsed]: Filed Oct. 9th, 1903. A. Reeves Ayres,

Clerk. By Frank C. Nash, Deputy.

And afterwards, to wit, on the 24th day of March, 1903,

there was duly filed in said court, in this cause, the

replication of Nash & Nash to the answer of Dora

May Seeley, in the words and figures following, to

wit:

[Title of Court and Cause.]

Replication to Answer of Dora May Seeley.

Replication of complainants, Lucius B. Nash and Lu-

cius C. Nash, to the answer of Dora May Seeley:

These replicants, saving and reserving all advantage

of exception to the manifold insufficiencies of said an-

swer, tor replicatiop thereto, say that they will aver

and prove their said hill to he true and sufficient, and

thai I he said answer is nut rue and insufficient.
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Wherefore, they pray as in their said bill set forth.

NASH & NASH and

JAMES DAWSON,
Attorneys pro sese.

Copy received this day of March, 1903.

[Endorsed] : Replication of Nash & Nash to Answer

Dora May Seeley. Filed March 24, 19*03. A. Reeves

Ayres, Clerk. By Frank C. Nash, Deputy.

And afterwards, to wit, on the 5th day of February, 1903,

there was duly filed in said court, in this cause, com-

plainant's amendments to the bill of complaint, in

the words and figures following, to wit:

[Title of Court and Cause.]

Amendments to Bill of Complaint.

L. R. Nash and L. G. Nash, by leave of the Court in

that behalf first had and obtained, brings this, their

amendments of their bill of complaint against Ernest B.

Tull.

And thereupon your orators complain and make

amendments of their said bill of complaint, herein, as

follows:

I.

After the word "bill" near the bottom of page seven

and the 6th paragraph of the original bill of complaint,

amend by adding the following:

And your orators further show:
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Thai at the time of said employment of said Nash ft

Nash, they, said Dora Mav Seeley and William L. Tull

requested and employed said Nash & Nash to lake charge

of and procure the rights and interests of said defend-

ant, Ianest B. Tull, in said described property, and it

was then and there agreed and understood by and be-

tween all of said parties that the interest of said Ernest

B. Tull should make Buch compensation as the services

of said Nash & Nash and the results should he reason-

ably worth, contingent upon success.

That Nash ..N Nash pursuant to said employment se-

cured the appointment of a guardian ad litem for said

la-nest H. Tull in said action, and in all of said litiga-

tion thereafter acted as t he at torneys for said defendant

and his guardian ad litem. That at all the times during

the continuance of said litigation and at this time, said

defendant was and is without means and was and is un-

able to pay either attorneys' foes of costs of litigation;

that his said father and natural guardian and uncle P.

1). Tull, not only refused to act for the said defendant in

respect to forwarding the said action and securing the

rights of said defendant in the described property but

refused to employ counsel for said defendant, refused

to pay any Of the costs of suit and were in fact opposed

to all litigation, and were defendants in said action, and

said defendant Ernesl 15. Tull prosecuted his said cause

to a judgment against his father and uncle aforesaid.

That it was by the diligence, care and labor of said

Nash & Nash that a guardian ad litem was appointed

for said Krnest II. Tnl I in this act ion at har, and the said
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defendant is accepting- the work and labor of your ora-

tors in that behalf.

Your orator further represents and shows unto your

Honor that on the 26th day of June, 1902, the defendant,

German Savings and Loan Society, presented to the

Supreme Court of the United States of America, its

petition for a writ of error, to be directed to the Chief

Justice of the Supreme Court of the State of Washing-

ton, and for citation and such other process as might

cause the said judgment and decree of the said Supreme

Court of Washington to be corrected by the Supreme

Court of the United States, and praying that said judg-

ment and decree might be reversed, which petition was

on the 26th day of April, 1902, allowed as prayed and a

writ of error was issued out of the Supreme Court of the

United States.

And your orators allege that the said cause is now

pending and undetermined in the said Supreme Court

of the United States, and that in said proceeding your

orators have taken steps to secure and will secure a

guardian ad litem for the said Ernest B. Tull, and are

now prosecuting a motion on his behalf in said Supreme

Court to have said writ of error dismissed, and to have

the judgment of the Supreme Court of the State of

Washington affirmed.

That in said proceedings in the Supreme Court of the

United States both the father of said Ernest B. Tull and

his statutory guardian refuse and neglect to take any

steps to secure the rights of said defendant before said
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Court, and refuse and aegied to provide any of the

costs <»f said proceedings.

That yoor orators have ami arc now protecting and

prosecuting the rights of said defendant in said court

and acting as his attorneys in Bald action.

That a reasonable compensation to your orators for

such services as aforesaid is the sum of $5,000.00.

Wherefore, your orators pray, as they have heretofore

prayed in their original bill of complaint, and further

your orators pray this Court will grant unto your orators

a decree and judgment against said Ernest B. Tull for

the sum of #5,000.00 as attorneys' fees in the matters

hereinbefore set forth, and that said defendant Ernest

B. Tull, may answer, according to the practice of this

court, all and singular the matters stated and charged

in said original bill of complaint, and those hereinbe-

fore stated and charged in your orators' amendments

contained herein.

NASH & NASH and

JAMES DAWSON,

Solicitors for Complainants.

Due and legal service of the above amendments, by

copy, received this day of February, 1903.

Guardian ad Litem for Ernest B. Tull.

[Endorsed]: Amendments to Hill. Filed Peby. 5th,

L903. A. Reeves Ayres, Herk. By Prank <\ Nash,

1 deputy.
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And afterwards, to wit, on the 16th day of February,

1903, there was duly filed in said court, in this cause,

the answer of Ernest B. Tull to amendments to bill

of complaint, in the words and figures following,

to wit:

[Title of Court and Cause.]

Answer of Ernest B. Tull to Amendments to Bill of Complaint.

The answer of Ernest B. Tull, an infant under the

age of twenty-one years, by Frederick W. Dewart, his

guardian ad litem, to the amendments to bill of com-

plaint filed herein by L. B. Nash and L. G. Nash, com-

plainants.

This defendant answering by his guardian ad litem,

says: That he is an infant of the age of nineteen years,

or thereabouts, and he therefore submits his rights and

interests in the matters and questions in this cause to

the protection of this Honorable Court; without this,

that this defendant denies all and all manner of unlaw-

ful combination and confederacy wherewith he is by

said amendments to said bill charged, without this, that

there is no other matter, cause or thing in the complain-

ant's said amendments to bill of complaint contained,

material or necessary for this defendant to make answer

unto, and not herein and hereby well and sufficiently

answered, confessed, traversed and avoided or denied,

is true to the knowledge or belief of this defendant. All

which matters and things this defendant is ready and

willing to aver, maintain and prove, as this Honorable

Court shall direct, and humbly prays to be hence dis-
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missed with his reasonable costs and charge* in this

behalf mo»1 wrongfully sustained.

FREDERICK W. DEWART,

Guardian ad Litem and Solicitor for Ernest B. Tull.

[Endorsed]: Due service of the within admitted this

13th day of February, 1903.

NASH & NASH,

Attorneys.

Filed February 16, 1903. A. Reeves Ayres, Clerk. By

Frank C. Nash, Deputy.

And afterwards, to wit, on the 10th day of October, 1903,

there was duly filed in said court, in said cause,

the replication of Nash & Nash to the answer of

Ernest B. Tull to amendments of bill of complaint,

in the words and figures following, to wit:

[Title of Court and Cause.]

Replication to Answer of Ernest B. Tull to Amendments to

Bill of Complaint.

These replicants, Lucius B. Nash and Lucius G. Nash,

saving and reserving to themselves all and all manner

nf advantages, of exceptions which may be had and

taken to the manifold errors, uncertainties and insuffi-

ciencies of i lie answer of Ernest B. Tull, for replication

thereunto say that they do and will maintain, and prove

their said bill to be true, certain and sufficient in the

law bo In- answered by the said Ernest B. Tull, and that

the answer of Ernest B. Tull is very uncertain, evasive
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and insufficient in law to be replied to by these repli-

cants; without that, that any other matter or thing in

the said answer contained, material or effectual in the

law to be replied unto, and not herein and hereby well

and sufficiently replied unto, confessed, or avoided, tra-

versed or denied, is true; all of which matters and things

these replicants are ready to aver, maintain, and prove

as this Honorable Court shall direct, and humbly pray

as in and by their said bill they have already prayed.

NASH & NASH and

JAMES DAWSON,
Attorneys for Replicants.

[Endorsed]: Filed Oct. 10th, 1903. A. Reeves Ayres,

Clerk. By Frank C. Nash, Deputy.

And afterwards, to wit, on the 23d day of May, 1901,

there was duly filed in said court in this cause,

offer of testimony on behalf of W. L. Tull, Dora

May Seeley and Ernest B. Tull, and acceptance of

same, in the words and figures following, to wit:

[Title of Court and Cause.]

Offer of Testimony on Behalf of W. L Tull et al. and Accept-

ance of Same.

On this 25th day of April, 1904, on the calling of

this cause for hearing, I offer the following testimony

in this cause:

All reports of Special Examiner, E. J. Lake, in cause

herein, No. 823.
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All depositions <>f Dora May Seeley, Dora May Dor-

mitzer, P, M. TuU and William L. Tnll, in cause bereiu

No. 828.

Reporl of Special Examiner, E. J. Lake, in tliis cause,

No. 951.

Report <>f Special Examiner, John P. Wagner, in this

cause No. 951.

FREDERICK W. DEWART,
Solicitor for Ernest B. Tull, Dora May Seeley and Will-

iam Tull.

Accepted without objection.

C, H. HANFORD,

Judge.

[Endorsed]: Testimony Offered. Filed May 33d, 1904.

A. Reeves Ayres, Clerk. By Frank C. Nash, Deputy.

And thereupon, to wit, on the 7th day of April, 1902,

the depositions of Francis M. Tull and Dora May

Seeley taken and filed in cause of Dora May Dor-

mitzer et al. vs. German Savings and Loan Society.

et al., No. 823, and duly admitted as evidence in

this cause, is in the words and figures following,

to wit:

[Title of Court and Cause.]

Stipulation as to Taking Depositions.

It is hereby stipulated and agreed, subjecl i<» the ap-

proval "f the Court, by ami between Nash & Nash, at-

torneys pro Be, A. Munter, attorney for Paul C. Dor-

mitser, Robertson, Miller & Rosenhaupt, attorneys for
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W. A. Lewis and W. S. Lewis, and Frederick W. De-

wart, guardian ad litem, for Ernest B. Tull, and Dora

May Dorinitzer, that depositions of Francis M. Tull, re-

siding at Cedar Rapids, Iowa, of Dora May Dormitzer,

and of J. B. Jones, residing at Chicago, Illinois, may

be taken herein without the issuance of a commission,

and that this stipuation may take the place of such com-

mission; that all objections to the relevancy, material-

ity, and competency of the testimony, may be raised

at the time the depositions are offered in evidence. All

objections to the manner of taking the depositions, and

the return thereof, and all formalities in the same, are

hereby waived. They may be taken before any notary

public, at such time as may be named by the parties,

on the interrogatories and cross-interrogatories at-

tached hereto.

Dated Spokane, Wash., Feby. 6th, 1902.

FREDERICK W. DEWART,
NASH & NASH,

ADOLPH HUNTER,

ROBERTSON, MILLER & ROSENHAUPT.

[Title of Court and Cause.]

Deposition of Dora May Seeley,

Being One and the Same Person Referred to as Dora

May Dormitzer in the Stipulation, Interrogatories

and Cross-interrogatories, Taken Before Oscar W.

Brecher, a Notary Public Within and for Cook-

County, Illinois, in pursuance of the stipulation

hereto attached, and upon the Interrogatories and
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Cross-interrogatories to be Propounded to ller, as

Attached to Said Stipulation; said Deposition be-

in- Taken at Chicago, Cook County, Illinois, on the

3d day of April, 1900.

DOKIA MAY SEELEY, being first duly sworn, made

answer to the following- interrogatories, to wit:

Int. No. 1. Did Paul C. Dormitzer support you after

your marriage?

Ans. to Int. No. 1. rPauJ C. Dormitzer never properly

supported me after our marriage. When we were mar-

ried he had no position, but did have about one hundred

dollars in cash, which only lasted a short time. Of all

the time we were married there was only about six

months of it that his income alone supported us, and

that was while he was time-keeper and bookkeeper for

his brother in law in the shingie-mill at Cataldo, Ida.

At all other times money furnished me by my relatives

went for our support.

2. What was his income while you were living to-

gether as husband and wife?

A. For about six months after my marriage with Mr.

Dormitzer, he had no income, and we lived with my

father in Spokane. This was after we had made a short

stay in Seattle. Then he secured a position as time-

keeper of a construction gang- on the (ireat Northern

Railroad, at fifty dollars per month, and while he held

this position I lived with my father in Spokane. Owing

to some trouble he lost his job with the railroad and
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came again to live at my father's. After staying there

for about a month or so his brother in law gave him a

position as time-keeper and bookkeeper at a shingle-

mill at Oataldo, Ida., at a salary of forty dollars per

month. This position lasted about six months, and dur-

ing that time I lived with him as his wife at Oataldo,

and his income was just barely sufficient to support us

at that place. After we left Oataldo we lived with my

folks in Spokane up to the time he was admitted to the

bar, late in the year 1890, I think it was December. A
few months after we returned from Oataldo my father

bought a half interest in a grocery store in Sipokane,

and put Mr. Dormitzer in there at fifty dollars a month,

in order to give him employment while he studied law.

This income did not wholly support us, and we could not

have lived on it ini Spokane had Ave not resided at my

father's house. After he was admitted to the bar he

started to try and practice law, I think in Mr. Scott's

office, but he never to my knowledge had any material in-

come from such practice. He later secured a position

in Nash & Nash's office as their clerk, and attended to

various minor matters for them as such. I do not know

exactly what he received for this service. I do know,

however, that I did not receive any of it, whatever it

was, for my support. In 1897, I think it was December,

he went to Seattle, and I remained at my father's, ex-

cept for a short time when I went on a visit to Eossland,

B. 0. I went to Seattle in the spring of 1898, to join

and remain with him, but I found upon my arrival at
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Seattle that he had n<> apparent income, and after re-

maining for a short time I was obliged to return home.

The Largest income Mr. Dormitzer ever had, to my

knowledge, while we were man and wife was fifty dol-

lars per month, and that was not derived from his law

practice.

3. Did he take trips to California and Montana, or

other States, in connection with your suit against the

German Savings and Loan Society?

A. I remember his taking only one trip to California,

and that was in 1897^ while he was clerk in Nash &

Nash's ollice, in the interest of Nash & Nash, but to the

best of my recollection he took no trip to Montana, or

any other State. I am quite sure if he had made any

other trip in connection with the litigation I should have

Known of it, and remembered it.

4. If you say he did, tell all you know about those

trips.

A. The trip Mr. Dormitzer made to California was in

the interest of Nash & Nash, to gei William L. Tail to

join in the suit against the German Savings and Loan

Society, and to secure lor them William L. Tull's au-

thority for them to act as his attorneys. Nash »!<; Nash

lold me it was necessary for William L. TuU to join in

the suit, and that was why they had paid Mr. Dormitzer

lo go down to see him. Upon Mr. Dormitzer's return

from California he told me William L TuU had given

Nash & Nash a contract to represent him in the altove-
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mentioned suit, and that he went in the interest of

Nash & Nash, and at their expense.

5. Tell what you know about Paul Dormitzer being

employed by William L. Tull to represent him in that

litigation.

A'. Never, to my knowledge, was Mr. Dormitzer em-

ployed by my brother, William L. Tull, as an attorney.

He talked this ease over with my brother, the same as

any two members of the same family would do under

such circumstances, but to my knowledge I never knew,

nor heard it suggested, nor implied, in any manner

whatsoever, that he was to act as William L. TulPs at-

torney, nor did I or anyone else, to my knowledge, ever

consider him competent to act as an attorney in this

suit. I am sure Mr. Dormitzer would have told me if

he had ever been employed by William L. Tull, and he

never told me anything of the kind.

6. When Paul Dormitzer returned from California

from the trip mentioned in my answer to interrogatory

No. 4, he was in high spirits, and seemed greatly pleased

with what he had accomplished. He told me that he

had succeeded in getting Wr
illiam L. Tull to sign a con-

tract with Nash & Nash for them to handle his case, but

do not remember that he told me the exact terms of the

contract. He also mentioned the fact of his getting a

power of attorney from William L. Tull.

7. Why did Paul Dormitzer appear as your attorney
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in the first case againsl the German Sayings and Loan

Society?

A. Aiter Jones, Voorhees & Stephens and Mr. Scott

had withdrawn from the firsl case, Mr. Donniteer then

told me that in order to dismiss thai case he would

appear for me, and thai by him so doing it would save

me the expense of employing an attorney. Upon this

assurance I gave him the necessary authority to act in

that case, understanding that he would only dismiss

the suit, and so save expense.

8. Did Paul Domiitzer ever have any interest, or

part, in connection with your litigation! against the Ger-

man Savings and Loan Society, other than as your hus-

band?

A. Paul Domiitzer never had any interest in my suit

againsl the German Savings and Loan Society, other

than as my husband, and daring the early stages as a

clerk in the office of Nash & Nash. He looked after a

greal many little things, in connection with this suit

for me, as my husband, and as such clerk; and, as my

husband, of course, expected to be benefited by any

moneys I might receive, but he never had any direel or

pari interest in the suit, other than as my husband, who

would receive some benefit from my estate.

9. Was there ever an agreement, express or implied,

thai Pan! Dormitzer was to be paid by yon for any work

in that litigation?

A. .Mr. Dormitzer looked after various mailers for

me in connection with this snit, and no doubt, to the
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extent of his ability, helped me all he could; but such

services were all performed as my husband, to be bene-

fited if I won the suit. Never at any time did I state,

or agree, or ask him to be my attorney, or to pay him

for such work. At various times Mr. Dormitzer and

I talked over what I would do with my money, if I got

it. I intended to help him to get started in some busi-

ness, so he could earn enough to support his family.

But it was to be purely a gift on my part, the same as

any wife with some money would aid her husband who

was without means, and the only time he acted as my

attorney was when, as stated in my answer to interroga-

tory No. 7, he told me it would save attorney's fees for

him to appear and dismiss that action, instead of em-

ploying an attorney.

10. Did Paul Dormitzer ever present to you a bill, or

demand of you a fee, for any work in that litigation?

A. Paul Dormitzer never at any time wrote me, or

asked me for a fee, nor insinuated in any manner what-

soever that he expected a fee, and the first I ever knew

of such a claim made by him was when I heard he had

filed an attorney's lien against my interest in the estate.

11. Did you ever know of Ernest Tull's grandmother,

or anyone else, asking Paul to represent Ernest?

A. Neither my grandmother, nor anybody else, to my
knowledge, asked Paul Dormitzer to act as an attorney

for my brother, Ernest Tull.

12. Did Paul Dormitzer ever have a power of attor-

ney from you?
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A. I aever gave any power of attorney of any kind

id Paul Dormitzer, to «l<» anything for me, and any Btate-

menl to the contrary is absolutely false.

13. Did Nash & Nash, or either of them, ever tell

yon their fee was, or would be, thirty-five per cent of

your recovery?

A. I was never told, or given to understand, by Xash

,V Xash, or either of them, that their fee was to be thirty-

live per cent of my recovery in this suit. On the other

hand, I was always given to understand by Xash & Xash

that they would handle this case for me for one-quarter,

or twenty-five per cent of my interest in the estate and

I never know they claimed any more than that amount

until I learned that they had filed an attorney's lien for

thirty-live per cent, and immediately upon learning this

I wrote them a letter of protest, for I knew it was an

imposition on their part, for I never agreed to pay more

ilia n twenty-five per cent.

14. State fully any conversal ions you had with Xash

& Xash, or either of them, regarding the compensation

in your suit against the German Savings and Loan So-

ciety?

A. 1 had a great many interviews with Xash & Xash

regarding this litigation, and also talked with them a

Dumber of times regarding the compensation for look-

ing after my interests, details of which conversations

I cannot at this time fully state, hut Judge Xash repeat-

edly told me thai their fee w;is in he twenty-five per

• •eni <»f my proportion of my estate, providing they won
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the suit, and I never signed any contract covering this

matter, and no one was ever authorized by me to sign a

contract. I knew Judge Nash and his family intimately

when I was a girl in Spokane, and I therefore put a

great deal of confidence in him, and when I was assured

my portion of the case would be handled for twenty-fivt

per cent did not think a contract was necessary, and, as

before stated, in all my conversations with Nash & Nash,

it was always expressed and implied that they were

to receive twenty-five per cent of my interest in the suit,

if it was won.

15. Have you the letter you wrote to Nash & Nash

about January 29, 1901, in regard to their claim for

fees?

A1

. No, I have not the original letter, but I remember

what it contained.

16. If you have not the original, state the substance

of that letter?

A. I wrote them that I had just learned from a

Spokane newspaper that they had filed a lien against

my interest for 35 per cent. I wrote them that I did not

understand why they had done this. That I had agreed

to give them a smaller sum, which was a good and fair

fee; that I wanted to treat them fairly, and I wanted

to know at once why they had named thirty-five per

cent, and to give me also a complete statement of the

case. I received a letter from them saying there was

a good deal more work to be done in the case, and ask-

ing me what compensation I considered proper, and
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what I w.ms willing to give. I have never heard from

t hem since.

17. Was there ever an agreement, express or implied,

id your knowledge, that Paul Dormitzer was to receive

compensation from William L. Tull for services in that

litigation? Answer fully all you know about that.

A. 1 never knew that Paul Dormitzer was to repre-

sent William L. Tull as an attorney, any more than the

fact that he secured a power of attorney from William

L. Tull while he was in California, but Mr. Dormitzer

told me this was given him to use to sign papers in the

case, and in order to save future trips to California. I

never heard that Mr. Dormitzer was to receive anything

from William L. Tull as an attorney, but I did know

that he, Dormitzer, was instrumental in having William

L. Tull sign a contract with Nash & Nash to act as his

attorneys in this litigation. Neither Mr. Dormitzer, nor

anyone else, ever (old me that Mr. Dormitzer was to

receive any compensation from William L. Tull.

18. Did you see William L. Tull in the offices of Nash

4V- Xash or have conversations there with him in July

or August, L807?

A. I did not see William L. Tull in Nash & Nash's

office in L897. While he was in Spokane in 1S!>7, 1 only

saw him t wico, and both times at my home.

1!>. State what you know about the work of the vari-

ous attorneys in your suit against the German Savings

and Loan Society?
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A. Nash & Nash were the only attorneys repre-

senting me in the litigation with the German Savings

and Loan Society, and I do not by actual knowledge

know of the work performed by any other attorneys in

that litigation. I heard that originally Nash & Nash

were also the attorneys for William L. Tull, but was

later given to understand, either directly or indirectly

by Mr. Lewis that William L. Tull had rescinded his

contract with Nash & Nash, and had made arrange-

ments with Lewis & Lewis, and that Mr. Lewis was look-

ing after his case. I understand that Judge Murray

was the guardian ad litem of my minor brother, Ernest,

and looked after his interests in the matter, but I never

had any personal knowledge of what work was being

performed by any other attorneys than Nash & Nash,

who were acting* in my case.

20. D)o you know or can you set forth any other matt

ter or thing which may be of benefit or advantage to the

parties at issue in this case, or either of them, or that

may be material to the subject of this, your examina-

tion, or the matters in question in this cause? If yea,

set forth the same fully, and at large, in your answer.

A. I further wish to state in this matter that Nash

& Nash were the only attorneys who represented me in

this litigation. I further wish to^ state that while there

was no contract with Nash & Nash, in my conversations

with them I was always given to understand that their

fee for services performed, and to be performed, for me,

was to be twenty-five per cent of my recovery in the
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suit. When i learned thai they claimed thirty-five per

cent. I wrote Nash & Nash, protesting against their lien

of thirty-five per cent, for I knew they had agreed t<»

do it for twenty-live per cent.

Mr. Dormitzer never acted as my attorney in this snit;

whatever matters he looked after for me in this snit he

attended t<> as my husband. He aever to my knowledge

had any standing whatever as an attorney, and had be

been competent to have handled a case of this magni-

tude be certainly would have been competent to bave

earned at least enough money to have supported me
during our few years of wedded life, which he did not.

I clung to Mr. Dormitzer, much against the advice and

wishes of my friends, as long as I could possibly stand

it, witb the bopes tbat possibly he could in time earn

enougb money to support me and my son, but matters

finally came to a crisis, where I could not stand any

longer the humiliation of being supported by my rela-

tives, while still his wife, and I was obliged to leave him.

Mr. Dormitzer was never my attorney in the ease, and

1 don't think ever did any more for me in the suit than

any husband would, and should, do for his wife. I never

gave Mr. Dormitzer any power of attorney, or any

authority, to make any contract for me, and any state-

ment to i he contrary is false.

I would state that during the present year I have mar-

pied .Mr. \V. Gh Seeley, and while I am the Dora .May
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Dormitzer, plaintiff, in this action, my name is now Dora

May Seeley.

DORA MAY SEELEY,

Formerly Dora May Dormitzer.

[inois, "^

Cook, y

State of Illinois,

County of Cook.

I, Oscar W. Brecher, do hereby certify that I am a

Notary Public, within and for Cook County, State of

Illinois, and that my commission expires on the 15th

day of January, 1905; that in pursuance of the stipula-

tion hereto attached I have, on the 3d day of April,

1902, cause Dora May Seeley, personally known to me

to be the same person referred to in said stipulation,

interrogatories and cross-interrogatories hereto at-

tached as Dora May Dormitzer, to appear before me at

my office in Chicago, Cook County, State of Illinois, and

after having duly sworn the said Dora May Seeley to

truly answer the interrogatories and cross-interroga-

tories attached to said stipulation, she made answer to

the same as hereinbefore set forth; that after the same

were reduced to long-hand, by type-writing, she read

same over, and she subscribed her name thereto, in my
presence, having been duly sworn that the said answers,

as hereinbefore set forth, were the truth, the whole

truth, and nothing but the truth.

And I further certify that none of the parties to said

action were present, either in person or by counsel, at
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the time of I lie taking of said deposition excepl the said

1 >< >i:i .May Scclcy.

[Notarial Seal] OSOAB W. BEECHEK*

Notary Pnblic wit hin and for i he < Jonnty «•('
( took, State

of [llinois.

[Endorsed]: Deposition of Francis M. Tull and Dora

May Beeley. Piled April 7th, 1902. A. Beeves Ayres,

Clerk. By Prank 0. Nash, Deputy.

The within deposition is hereby ordered published

this 8th day of April, 1902.

Refiled after being published April 8, 1902.

A. REEVES AYRES,

Olerk.

By Frank C. Nash;

Deputy.

And thereupon, to wit, on the 20th day of November,

1901, there was duly filed in said conrt, in cans.' No.

823, Dora .May Dormitzer et al. vs. The German Sav-

ings and Loan Society, et al., and duly admitted as

evidence in this cause the depositions of Dora May

Dormitzer and William L. Tull, which depositions

are in the words and figures following, to wit:

[Title of Court and Oause.]

Stipulation as to Taking Deposition of William L. Tull.

It is hereby siipnlated and agreed, subject to the ap-

proval of i he Court, by and between Nash & Nash, so-
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licitors per se herein, and Frederick W. Dewart, solici-

tor for Dora May Dormitzer and William L. Tull, that

the deposition of the said William L. Tull, may be taken

without the issuance of a commission, and that this

stipulation may take the place of such commission.

That all objections to the relevancy, materiality and

competency of the testimony may be raised before the

Court hereafter. That all objections to the manner of

taking the deposition and the return thereof, and all

formalities in the same, are hereby waived. It may be

taken before any notary public on the interrogatories

and cross-interrogatories attached hereto.

Dated at Spokane, Washington, this 22d day of Oc-

tober, 1901.

( Signed) NASH & NASH,

Solicitors for Nash & Nash.

(Signed) F. W. DEWART,
Solicitor for Dora May Dormitzer and William L. Tull.

Interrogatories to be Propounded to William L. Tull.

1. What is your name, age and place of residence?

2. Were you one of the plaintiffs in the case of Dor-

mitzer, et al. vs. The German Savings and Loan Society,

et al., No. 11,810, in the Superior Court of Spokane

County, Washington?

3. Did you enter into any agreement with any attor-

neys to represent you in that litigation?

4. Did you, in the month of April, 1897, execute a

contract with Nash & Nash to represent you in that

litigation?
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5. [f you answer thai von did, Btate what occurred

leading up to the signing of thai contract by yon.

6. A i whose solicitation <li<I you si mi thai contract?

7. Stale what, if any, representations were made to

you by Nash ».V Nash, or anyone else, as a matter of in-

ducemenl for the signing of thai contract.

8. l>id you enter into any arrangements wit b anybody

else to represent yon in thai litigation?

!». If yon answer that you did, Btate fully what ar-

rangements yon made, and with whom?

10. State anything else, if yon can, which is material

concerning that lit mat ion, which has not beeu covered

by your previous answers?

Deposition of Wiliiam L Tull.

The deposition of William L. Tull, taken on the Gth

day of November, A. 1). 1901, at my office in the town of

Represa, State of California, and to be read as evidence

in behalf of some of the plaintiffs in an action between

Dora May Dormitzer, el al., plaintiffs, and the German

Sayings and Loan Society, e1 al., defendants, pending

in the ( 'iivuit Oourl of the United States for the District

of Washington, Eastern Division.

Ones. 1. What is your name, age and place of resi-

dence?

Ans. William L. Tull, 28 years of age. .My residence

is at Spoka ne, Washington.

2. Were you one of the plaintiffs in the case of Dor-

mitzer et al. vs. The German Savings and Loan Society,
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et al., No. 11,816, in the Superior Court of Spokane

County, Washington?

Ans. I was one of the plaintiffs in the case of Dormit-

zer et al. vs. The German Savings and Loan Society, et

al.

3. Did you enter into any agreement with any at-

torneys to represent you in that litigation?

Ans. I did.

4. Did you, in the month of April, 1897, execute a

contract with Nash & Nash to represent you in that

litigation?

Ans. I signed a paper for them that Paul Dormitzer

brought me.

5. If you answer that you did, state what occurred

leading up to the signing of that contract by you?

Ans. Paul Dormitzer came to see me at San Jose,

California, in the spring of 1897. He told me that he had

come down to see me for Nash & Nash, that Nash &
Nash were the attorneys in the case for my sister and

I should employ them as my attorneys, that that would

cost less than to employ another attorney. He said

that Nash & Nash would take Dora May's case for one-

third of what she got and that they would take mine for

the same amount. After some talking I agreed to this,

and he gave me a paper to sign which he said agreed to

give Nash & Nash one-third for taking my case, and I

signed a paper for him. I never knew until some time

this year that Nash & Nash said I had agreed to give
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more than one-third, for I never <li<l. And if they Bay

they have any such paper, I never signed it, <»r else Paul

cheated me into signing something differenl from what

he said ii was and whai he read to me. I went to Spo-

kane in Jul} Or August, L8&7, and 1 \v;is told the con-

tracl I had signed with Nash & Nash was canceled and

destroyed. I did no1 sec Nash & Nash, and they never

said anything to me about the case, and they never

wrote to me at all, so I never knew they had done any-

thing for ine.

G. At whose solicitation did you sign that contract?

A ns. I signed that paper 1 speak of at Paul Dormit-

zer's solicitation, when Nash & Nash sent him down to

see rne.

7. State what, if any, representations were made to

you by Nash & Nash or anyone else, as a matter of in-

ducement for the signing- of that contract?

Ans. Paul told me for them that I would only have

to give them one-third of what 1 got, that Nash would

pay all the costs and 1 would have nothing to pay, and

ho never said anything about anything else than my pay-

ing one-third, lb- said that Nash had got somebody to

pay his expenses down and that was why he had come.

8. Did you enter into any arrangements with any-

body else to represent you in that litigation?

Ans. When I was in Spokane in August, L897, I was

(old thai the contract with Nash was destroyed and so

I signed a paper that \Y. Abbott Lewis gave me and
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he said it was in place of the paper Paul had me sign.

Lewis wrote me that he was doing all the work for me

in the case and that Nash was not my attorney, so I

thought he was all the time, for Nash never wrote me

or sent me any word or spoke to me at all, but where I

am down here I could not know what was doing, but

Lewis was to be paid only if he took my case and did

the work for me, and he did not do the work so he ought

not to get any money for it. I heard that Paul Dor-

mitzer had made a claim against me as my attorney,

but he never was and never pretended to be. When he

came down to see me, Nash paid him to come down and

he never said anything about being my attorney and

he never wrote me anything about it, and I never heard

that he did anything at all for me. I never asked him

to or knew that ho claimed to be for me.

9. If you answer that you did, state fully what ar-

rangements you made, and with whom.

Ans. I never made any arrangements except that I

was to pay Lewis if he did the work for me but he never

did the work for me.

10. State anything else, if you can, which is material

concerning that litigation, which has not been covered

by your previous answers.

Ans. I don't think of anything but that I would like

to see the paper Nash has which he says I signed, for

I never signed any paper to give him half of what I got,

and if he has any such paper, I never signed it.

(Signed) WILLIAM L. TULL.
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( lounty of Sacramento. J

I, Brainard 1\ Smith, notary public in and for said

county and Stale, do hereby certify thai the above dep-

osition was taken before me and reduced to writing by

myself, at Etepresa, in the said county, on the <>th day

of November, A. 1>. L901, in pursuance of the stipula-

tion hereunto annexed. That the above named witness,

before examination, was sworn to testify the truth, the

whole truth, and nothing but the truth, and that the

said deposition was carefully read by said witness and

t hen subscribed by him.

|
Notarial Seal ) i Signed) BRAINARD F. SMITH,

Notary Public in and for the County of Sacramento,

State of California.

Dated at Represa, the <>th day of November, A. D.

liioi.

[Endorsed]: Deposition of Wm. L. Tail. Filed and

published Nov. 20, 1901. A. Reeves Ayies, Clerk. By

Prank ('. Nash. Deputy.

I
Title of < tourl and < tense.]

Stipulation as to Taking Deposition of Dora May Dormitzer.

It is hereby stipulated and agreed, subject to the ap-

proval of the Oourt, by and between Nash & Nash,

solicitors per Be herein, and Frederick \\\ Dewart, solici-

tor for Dora .May Dormitzer and William L. Tull, that
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the deposition of the said Dora May Dormitzer may be

taken without the issuance of a commission, and that

this stipulation may take the place of such commission.

That all objections as to the relevancy, materiality and

competency of the testimony may be raised before the

Court hereafter. That all objections to the manner of

taking the deposition and the return thereof, and all

formalities in the same, are hereby waived. It may be

taken before any notary public on the interrogatories

and cross-interrogatories attached hereto.

Dated, at Spokane, Washington, this 2d day of No-

vember, A. D. 1901.

(Signed) NASH & NASH,

Solicitors for Nash & Nash.

( Signed) FREDERICK W. DEWART,
Solicitor for Dora May Dormitzer and William M. Tull.

Interrogatories to be Propounded to Dora May Dormitzer.

1. What is your name, age and place of residence?

2. Were you one of the plaintiffs in the case of Dor-

mitzer et al. vs. The German Savings and Loan Society,

et al., No. 11,816, in the Superior Court of Spokane

County, Washington?

3. Did you, in the spring of 1897, execute a contract

with Nash & Nash to represent you in that litigation?

4. Did you ever have any conversation with Nash &
Nash or with other parties, regarding their represent-

ing you in that suit? If you did, please state such con-

versations.
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5. Did you enter into any arrangements with any-

body else to represenl you in that litigation?

»'.. Did yon hear anything regarding the compensa-

tion to be paid to Nash & Nash for representing your

brother William L. Tull in thai suit?

7. State anything else, if you can, which is material

concerning that litigation, which has not been covered

by your previous answers'.

[Title of Court and Cause.]

Cross-interrogatories to be Propounded to Dora May Dormitzer.

Cross-interrogatories propounded to Dora May Dor-

mitzer by complainants Lucius B. Nash and Lucius G.

Nash:

1. Did you sign or execute any papers in the litiga-

tion mentioned in the interrogatories herein, to wit,

your and your brother's litigation with the German Sav-

ings and Loan Society?

2. If you answer in the affirmative, state the numbei

of tin- papers and documents you executed and signed,

when you signed the same, where the said papers and

documents were signed and who was present when each

and every of said papers and documents were signed.

i Signed) NASH & NASH,

Solicitors pro se.
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Deposition of Dora May Dormitzer.

State of Illinois, ^|

rss.

County of Cook. J

On this 8th day of November, A. D. 1901, before me,

Oscar W. Brecker, a notary public, within and for the

county of Cook and State of Illinois, personally ap-

peared before me Dora May Dormitzer, and being by

me first duly sworn to well and truly make answer to

all interrogatories and cross-interrogatories propounded

to her upon the taking of her deposition in the case of

Dora May Dormitzer, et al., Complainants, vs. The Ger-

man Savings & Loan Society, et al., Defendants, now

pending in the Circuit Court of the United States, for

the District of Washington, Eastern Division, and in

pursuance of the annexed agreement hereto attached,

did make answer to the said interrogatories as follows,

to wit:

Interrogatory No. 1. What is your name, age and

place of residence?

Answer. My name is Dora May Dormitzer; age 23,

place of residence Chicago, Illinois.

Int. No. 2. Were you one of the plaintiffs in the case

of Dormitzer et al. vs. The German Savings and Loan

Society et al., No. 11,816, in the Superior Court of

Spokane County, Washington? A. Yes.

Int. No. 3. Did you, in the spring of 1897, execute a

contract with Nash & Nash to represent you in that liti-

gation?
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A. To the best of my recollection 1 never executed

any Buch contract, and if snch a contract was executed,

think I would remember it.

Int. No. I. I>i<l yon ever have any conversations with

Nash ,v Nash, or with other parties, regarding their

representing you in that suit? II' yon did, please state

such conversations.

A. I had frequent interviews with Nash & Nash,

concerning the institution of this proceeding, giving

them all the facts and data I could, to aid them in the

matter. We also talked over the question of their

charges in the litigation. While there was, to the best

of my recollection, no regular contract executed, I was

given to understand by Nash & Nash that they would

(•.induct the litigation for a sum equal to one-quarter of

my interest in the estate. 1 cannot recollect exact

times and places of such conversations, but 1 was given

to understand, and it has always been my impression

thai Nash & Nash alone represented me in the above

suit, and were to receive one-quarter of my interest for

their services.

I nt. No. 5. 1 >id you enter into any arrangements wi1 h

anybody else, to represent you in that litigation?

A. I never made any arrangement with anyone else

Inn Nash & Nash in represent me in that litigation. I

now understand my former husband, Paul I >oiniitzer,

has tiled an attorney's lien againsl my estate, but he

never represented me in the suit. We talked over the
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matters arising out of the litigation as any husband and

wife would do. but he never was my attorney, and I

never knew he claimed to be such, until I learned he

had filed an attorney's lien against me. Our conversa-

tions concerning the matter arose solely out of our

relations as husband and wife, and not as attorney and

client. Nash & Nash were the only attorneys I au-

thorized in the suit.

Int. No. 6. Did you hear anything regarding the com-

pensation to be paid to Nash & Nash, for representing

your brother, William L. Tull, in that suit?

A. I never had anything to do with William L. Tull's

suit, nor to the best of my recollection did not have any

conversation regarding any arrangement he had with

his lawyers as to compensation. While it is true Will-

iam L. Tull, joined me in the suit, and our interests are

identical, he made his own arrangements with his at-

torney, entirely separate and independent from mine,

and I never heard what his arrangements were.

Int. No. 7. State anything else, if you can, which is

material concerning that litigation, which has not been

covered by your previous answers.

A. To my best knowledge, I never signed any con-

tract whatever with Nash & Nash, for compensating

them, and if any such contract was signed it was signed

under a misrepresentation as to the contents of the

paper. I was given to understand, and have always so

understood, that Nash & Nash were to receive one-

quarter of my interest in the estate for their services.
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As soon as I learned Nash & Nash claimed thirty-five

I
>cr ecu i for their services, I wrote them ;i let ter, ander

date of January lm.», L901, protesting against their claim

for such ;i large amount.

< fross-interrogatories.

Oross-interrogatory No. 1. Did yon sign or execute

any papers in the litigation mentioned in the interroga-

tories herein, to wit, yon and your brother's litigation

with the German Savings and Loan Society?

Ans. to Cross int. No. 1. I signed sonic papers at the

time the litigation was started.

Cross-int. No. -. If yon answer in the affirmative,

siate the number of the papers and documents yon exe-

cuted and signed, when you signed the same, where the

said papers and documents were signed, and who was

present when each and every of said papers and docu-

ments were signed.

Ans. in Cross int. \o. 2. I cannot correctly stale the

number of papers I signed. I was told it was necessary,

in order to open the suit, that I sign certain papers, and

such papers were signed when the original snii was

started. The only place I signed any papers was in

Nash & Nash's office. 1 cannot recollect just who was

present at the time, but I am positive that the only

papers signed by me in connection with this litigation

were signed in Nash & Nash's office.

(Signed) DORA MAY DORMITZER.
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The foregoing answers of Dora May Dorniitzer having

been duly reduced to writing, by typewriter, and having

been by me duly read over to her, and she having sub-

scribed thereto, on oath did say that the foregoing an-

swers were true and correct; and I hereby certify the

same as her deposition; and further that none of the

parties to this action except said Dora May Dorniitzer

were present either in person or by counsel, or other-

wise represented, at the time of taking this, her deposi-

tion.

In witness whereof, I have hereunto set my hand and

notarial seal, this 8th day of November, A. D. 1901.

[Notarial Seal] (Signed) OSCAR W. BREOKER,
Notary Public within and for Cook County, Illinois.

[Endorsed] : Deposition of Dora May Dorniitzer.

Filed and published Nov. 20th, 1901. A. Reeves Ayres,

Clerk. By Frank C. Nash, Deputy.

And thereupon, pursuant to order of Court duly made

and entered in this cause, the deposition of William

L. Tull taken and filed in case of Dora May Dor-

niitzer et al. vs. German Savings and Loan Society

el al., No. 823, was admitted as evidence in this

cause, No. 951, which deposition is in the words and

figures following, to wit:

[Title of Court and Cause.]

Stipulation as to Taking Deposition of William L Tull.

It is hereby stipulated and agreed, subject to the

approval of the Court, by and between Nash & Nash,
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attorneys pro Be, \. Hunter, attorney for Pan! C. Dor-

mitser, Robertson, .Miller & Etosenhanpt, attorneys f«»r

w. .\. Lewis and W. B. Lewis, and Frederick \v. Dewart,

guardian ad litem for Ernest E>. Tull, ami attorney for

Ernest B. Tull, William L. Tull and Dora May Dor-

mitzer, thai the deposit ion of William L. Tull, residing

at Represa, California, may be taken herein without

the issuance of a commission, and that this stipulation

may take the place of such commission; that all objec-

tions to the relevancy, materiality, and competency <»f

the testimony may be raised at the time the deposition

is offered in evidence. All objections to the manner of

taking the deposition, and the return thereof, and all

formalities in the same, are hereby waived. It may be

taken before any notary public <>n the interrogatories

and cross-interrogatories attached hereto.

Dated Spokane, Washington, March 14, 1902.

NASH ,V NASH,

Attorneys for Nash & Nash.

ROBERTSON, MILLER & ROSENHAUPT.
ADOLPH MUNTEK.

FREDERICK W. DEWART.

Interrogatories to be Propounded to William L. Tull.

1. Did you have an agreement with W. D. Scott and

Jones, Voorhees & Stephens to represent you in your

Litigation with ih,. society? If so, state the terms of

that agreement.

-. Hid yon ever have any conversation with Nash &

Nash, or either of them aboul representing you?
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3. State in full the circumstances under which you

signed a contract for Nash & Nash to represent you?

4. Did you go to the office of Nash & Nash, or did

you see them or either of them when you were in Spo-

kane in July or August, 1897?

5. Did Nash & Nash, or either of them, ever show

you the contract they now have?

6. Have they ever talked with you about the case?

7. Have you ever received any letter from them?

8. State in full the circumstances under which you

signed a contract with W. A. Lewis?

9. What did you know thereafter about what work

was done in the case?

10. Did W. A. Lewis write you after the decision by

the Supreme Court of the State of Washington?

11. What steps did he take to collect a fee from you?

12. Did you ever employ Paul Dormitzer as your at-

torney in the litigation against the society?

13. Did you ever agree to pay him to work for you

in that litigation?

14. Did he ever ask you for compensation for him-

self in that case?

15. What do you know about his connection with the

case?

16. Did he ever say anything to you about being at-

torney for Mrs. Dormitzer?

17. Did he ever say anything to you about Ernest

having an attorney in the case?

IS. Do you know, or can you set forth any other mat-

ter, or thing, which may be of benefit or advantage to
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the parties ;ii issue in this case, or either of them, or

thai may be material to the subject of this, your exam-

ination, or to the matters in question in this cause? If

yea, Bet forth the same fully and at Large in your an-

swer.

Cross-interrogatories to be Propounded to William L. Tull by

W. A. and W. S. Lewis.

1. Is it noi a fad thai after your visit to Spokane

in the year 1897 yen never had any communication with

the firm of Nash '& Nash concerning the Litigation in-

volving the Tull Block?

2. Is it net a fact that all times since that yon cor-

responded with W. A. Lewis and the firm of Lewis &

Lewis in relation to this matter?

3. Did you not inform Nash & Nash that you would

not he bound by any contract that Paul O. Dormitzer

made with you in their behalf?

4. Is it not a fact that you never signed or recognized

any contract under which Nash & Nash or Paul C. Dor-

mitzer was to represent yell?

5. Did you not from time to time receive letters from

\V. A. Lewis and the firm of Lewis & Lewis, informing

you of I lie various proceedings in which you were inter-

ested in the Tull Block Litigation?

6. When yen were in Spokane, did Nash & Nash or

either Of theill Claim to yell that they were yOUT lvpre-

sental ives?

7. D'nl yon net hire \Y. A. Lewis by a written con-

tract, in g I faith, believing that he was competent

ami a suitable person to represent you?
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8. If you have any letters from W. A. Lewis or the

firm of Lewis & Lewis relating to your matters involving

the Tnll Block litigation, attach them to this interroga-

tory as a part of your answer thereto.

9. Did you not always believe subsequent to your

visit to Spokane in 1897 that you were being represented

by W. A. Lewis solely or the firm of Lewis & Lewis and

that they were the attorneys with whom you had the

contract?

10. Have you received any letter or have you been

advised by any person as to what answers you should

give to either the direct or cross-interrogatories afore-

mentioned?

11. Have you deeded your interest in this block to

any person whomsoever and if you answer that you

have, please state what was the consideration for such

deed?

12. Are you not willing that W. A. Lewis and the

firm of Lewis & Lewis as his successor under this con-

tract be properly compensated by the Court to the ex-

tent of the services they have rendered?

13. Is it not a fact that parties have informed you

that W. A. Lewis and Lewis & Lewis have rendered no

services in this cause for you? If you answer that you

have had such information, state who informed you

—

whether orally or in writing, and attach a copy of the

writing or the substance of the words spoken when you

were so informed concerning this claim.

14. Do you not know that your father and your sis-

ter, Dora May Dormitzer, have, in depositions made in
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this case, stated thai they regarded W. A. Lewis as your

sole attorney ?

L6, State fully whal are the facts about your em-

ploying W. A. Lewis?

Cross-Interrogatories to be Propounded by Paul C. Dormitzer to

William L. Tull.

1. Where <lo you reside now?

2. Is it not a fact that you are an inmate <>f Folsoni

Slate Prison in California, convicted and sent there

under the name of Warren Wilson?

3. Is it not a fact that Paul C. Dormitzer has been

your attorney and has been for over live years in all

your affairs and you authorized him to look after your

interests, in every way, as your attorney?

4. Examine the three exhibits hereto attached,

marked "Dormitzer Exhibits 'A,' 'B' and 'C,' " respec-

tively, ami dated July 1st, Aug 0, 1S99, and September

4th, L89D, respectively, and state whether they are not

in your handwriting and written by you and whether

Warren Wilson was not the name which you assumed

when you were tried for the crime, and convicted for

which you are now serving a term in Slate's prison?

5. Siaic how you came to employ Frederick W. He-

wart as your attorney and when did you employ him?

(*». Is ii not a fact that your first information thai

your iniercsi in your mother's estate could be recovered

from the German Savings ami Loan Society came from

Paul < \ l K>rmi1 eer?

7. if you answer "Nn" to the preceding question,
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state in detail, from whom you received the informa-

tion, how it came and what it was.

8. When and where did you ever see Frederick W.

Dewart?

9. Did you discuss with said Dewart, the evidence

which you would give in this case?

10. Did Mr. Dewart not tell you that a great por-

tion of your share in the Tull Block would go to Paul

C. Dormitzer and Nash & Nash, unless you denied hav-

ing given either of them authority to represent you in

the case of the Tull heirs against the German Savings

and Loan Society?

ADOLPH MUNTER,

Attorney for Paul C. Dormitzer.

Dormitzer Exhibit "A."

Reg. No. 4596. Cell 217.

Postoffice Address: Represa, Cal,

July 1st, 1899.

Paul 0. Dormitzer, Esq., Attorney at Law, '500 Hearst

Bldg1

., San Francisco.

Dear Paul: I have been here a month now and I have

received no news from you, when I expected to hear soon

after I came. I expected an answer from Dorothy be-

fore this, so if you have received any mail for me I wish

you would forward it to me. I am getting discouraged

not having heard from you before now. I guess things

are not going as you expected. Well, Paul, drop me a

line and let me know what you are doing.

Your Brother,

WARREN WT

ILSON.
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Dormitzer Exhibit "B."

Reg. No. 1596. Cell 217.

Postoffice Address: Represa, ( Sal.,

Aug. 6, L899.

Dear Paul: Yours of July 8th received some time a

I in have been unable to answer until now. I am sur-

prised to hear that you had not hoard from Dorothy.

From your letter I take it that you have not much hope

of securing a now trial. You don't say so in so many

words lmt the tone of it Implies a doubt in my mind, as

to your sincerity. I know you want to cheer me Up.

A\'«*l 1 , Paul, 1 only hope you are able to secure a aew

trial for me, as 1 have given up all hope of ever getting

out if I have to do my time. No, Paul, I don't want you

to let F. M. know where 1 am. Not until I have given

up all hope of securing a new trial. Then I will let

him know where I am as I don't think 1 can stand if

here for <*> years and a half, as I am not the man physi-

cally I was a few years ago. I was in holies of you se-

curing nio a new trial, because if I do 1 know I will be

acquitted as I was railroaded here simply because l

had served time before. Well, Paul, 1 won't bother you

any more with my affairs. 1 know you are doing all

you can for me. When you write home give them all

my regards. Will close for this time.

WAKKKN WILSON.
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Dormitzer Exhibit "C."

Reg. No. 4596. Cell 212.

FOLSOM STATE PRISON.

Postoffiee Address: Represa, Cal.,

Sept. 4, 1899.

Dear Paul: I wrote to you last month but have re-

ceived! no reply. I cannot account for you not answer-

ing. In your last letter you tell me you feel confident

of securing a new trial for me. Well, Paul, I hope you

do as L would like very much to be out. You tell me

to keep up my courage and don't get despondent—that

is easy enough to say but harder to practice. You also

warn me to be careful as to my conduct. Yes, Paul, I

shall behave myself as this is no place to get tough in.

Paul, through my carelessness I broke a cellmate's arti-

ficial eye and I think it only proper that I secure an-

other in place of it. He is serving a ten year sentence

like myself, and has no friends or relations who could

send him one. And if he wears none in serving his sen-

tence, he will loose the shape of his eyelids, and socket,

so he will never be able to wear one when he gets out.

If you will send me one I will try I will try and repay

you in some way, this is the description: sky blue, size

medium, eye left. I don't think they cost much. You

can go to Spirios where I bought my glasses, they have

them. He lost his eye from the kick of a horse, and he

is a quiet, unobtrusive fellow of my own age, and I feel

very badly about breaking his eye and wish very much
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to replace it. You ask me if I wish you to Le1 P. M.

kimw I ;uii here. No, Paul, I don't want t(i let the folks

know anything about where I am, nnti] I sec there is

no hope for me to gel out. Well, Paul, I <-an't think of

anything more to write as you know all of the news.

Write soon and let me know how things arc going.

From

WARREN WILsox.

P. S.—I received permission some time back to send

for this but I forgot the last time I wrote.

W. W.

Deposition of William L Tull.

The deposition of William Tull, taken on the second

day of April, A. D. 1902, in the town of Represa, Sacra-

mento County, State of California, and to be read as

evidence in behalf of the plaintiffs, Dora -May Dormitzer

and William L. Tull, in an action between Dora May

Dormitzer e1 al.. Plaintiffs, and The German Savings

and Loan Society et al., Defendants, pending in the Oir-

« nil Court of the United States, for the District of

Washington, Eastern Division.

William L. Tull, of Represa, Sacramento County, Cali-

fornia, being duly SWOrn to speak the truth, the whole

iiuth, and nothing hut the truth, deposes and says as

I'ul lows:

I, William L. Tull, in the county of Sacramento, in

the State of California, being first duly sworn to tell

the truth, the whole truth, and nothing but the truth,

in answer to the interrogatories and cross-interroga-
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tories annexed to the foregoing- commission, do depose

and say as follows:

To the first interrogatory I answer: I had an agree-

ment with Mr. Scott and Jones, Voorhees & Stephens

to be my attorneys in the suits with the Society. I

don't think I signed any papers for that arrangement.

I was to give them 20% of what should be had to pay

them for their work. They had made an arrangement

with my sister, Dora May, to do her work for less than

that, I think 15%, and I tried to get them to do my own

for the same amount, but they would not do it, so at

last I agreed to give them 20%. They was to do all the

work that would need to be done in order to get my
property from the Society.

To the Second Interrogatory I answer: No, I never

talked with Nash '& Nash, or either of them about my
case. They did not have anything to do with it before

Paul came down to California to see me, and I have

never seen either of the Nashes since to speak witlx

them.

To the Third Interrogatory I answer: Paul Dormitzer

came down to see me here in California and told me
that Nash & Nash were Dora's lawyers and had started

her case against the Society. He said I must have a

lawyer to look after my share in the property, and that

Nash & Nash had paid him to come and see me and get

me to hire them. We talked it over, and Paul told me
that there was nobody else could do the work for me ex-

cept Nash & Nash for they were Dora's lawyers. He
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s;iid thai N;isii A Nash would not charge me so mm-h

ns any other lawyers because Dora would pay them.

and the WOTh WOnld be just the same for two of us ;is

il would 1).' for one. I talked to Paul about what I was

to pay, and at first I said I wouldn't pay more than

20%, which was what I was going to pay Scott, and

Jones, Voorhees & Stephens, but Paul said that Nash

& Nash would pay the costs in my case, and they would

be al»«»ut ijvtOO.OO, and of course I didn't have any money

to pay the costs with. Paul said that they would only

charge me 20^ if I would pay the costs, but if they

had to put up this $400, that they would not take it un-

[< 9S I paid them a third. Paul said that Dora had

promised to give them a third and that Dora had signed

a contract with them for this and that they were to put

up the costs for her too. He said they had borrowed

the $400 from the bank, and he know they had, and that

this money was to pay the costs, so I said I would give

them a third, the same as Dora had promised to give,

bo Paul said, "I will draw up tin- papers and bring them

back for you to sign." So he came back the next day

with the papers, and he said to me, "Vmi just sign

that; 1 had to make it long and use a lot of law words,

but you would not understand them, and you know I

would not lei them cheat you"; so I signed it. as Paul

said it was to give them one-third of what l got, and

they would pay $400 in costs for me. Paul gave me an-

other paper to sign, ;uid said that when Nash & Nash

started suit, somebody must sign the papers for me. and
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lie said, "I have drawn a paper here that will let me

sign it for you," so I signed that too, as Paul was my

sister's husband, and I though that he would not let

anybody cheat me. I never signed any other papers,

and I never signed any paper for Nash & Nash for 50%

of what I got, and I never signed any paper for Paul

to be my attorney unless Paul cheated me, and had me

sign these papers when he pretended to be my friend,

and told me the papers were for to start suit and to pay

Nash one-third of what I got.

To the Fourth Interrogatory I answer: I did not go

to Nash & Nash's office any time after that, and I have

never seen either Judge Nash or Lute Nash to talk

with them since the day when I was in Spokane, in July,

1897, or at any other time.

To the Fifth Interrogatory I answer: Nash & Nash

never showed me any contract. I wrote them in July,

1897, that I did not want them for my attorneys any

more, and I thought that this would finish the contract

that I had signed for Paul for a third of what I was to

get. And they never answered my letter, and they

never talked to me since that time.

To the Sixth Interrogatory I answer: No, they never

at any time talked to me about the case.

To the Seventh Interrogatory I answer : No, they never

wrote me any letter; they didn't even answer my letter

telling them I would withdraw my contract with them as

my lawyers.

To the Eighth Interrogatory I answer : When I went to
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Spokane in July, L897, my father talked to me about the

ease. Ee said to me, "Lewis says you haye never had

any lawyer, for Nash & Nash have never done anything

for you," and lie Bays, "If yon don'1 get a lawyer pretty

soon, you won't gel anything out of the ease," so I asked

him what I had better do, and lie said, "You come up

to Lewis' with me; he is my lawyer and he will take care

of you all right." He says, Lewis has been talking with

me about your case, and Lewis is the only man to take

the case for you, so I went up to Lewis' office with my

father, and Lewis (old me that Nash did not have any-

thing to do with my case. I told him about signing the

paper for Paul for one-third and that I had written to

Nash to withdraw it, and he says, "That is all right ; Nash

isn't your lawyer any longer." So I asked him what it

would cost, and he said, "Will you pay the costs?" And

I said, "I haven't any money," and he said, "Well, the

costs in that ease will be very large; if I have to pay the

costs, I will have to put up about a thousand dollars." 1

said to him, "I was to pay Scott 20 r
/<, and I was to pay

Nash a third, and Nash was going to put $400" ; and

Lewis says, "If you will pay all the costs, I will do ii

for L'.V ,
." but of course I hadn't any money, and he said

thai I must pay one-half then, as he would have to put

up the thousand dollars, so 1 signed the papers that lie

brought me, though I didn't want to give him so much

;is that, but 1 thoughl I knew what he was talking about

and that I would have <<> do it.
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To the Ninth Interrogatory I answer : I talked to Lewis

about the case while I was there in Spokane, and then I

went away and never came back again. I never heard

anything about the case, but once in a while I would

write and ask him about it, and he would answer some-

thing about the case. Nobody else wrote me about it,

and Lewis always wrote me that he was my attorney,

and that he was doing all the work for me, so that I never

knew until after the case was decfded that Lewis had not

been telling me the truth.

To the Tenth Interrogatory I answer: After the Su-

preme Court decided the case, Lewis wrote me but I can-

not find the letter now, but he asked me to sign a special

warranty deed which he inclosed, and transferring all

my share of the property to W. S. Lewis. I answered

this, and I attach hereto the letters that I received from

him and copies of the answers that I wrote him so far

as I have them. (Exhibit "D.")

To the Eleventh Interrogatory I answer: Lewis asked

me to sign this special warranty deed of all the property

to W. S. Lewis, and when I wouldn't do that, he sent me

a special warranty deed for half of my share to W. S.

Lewis, but I wouldn't do that because I tlr night it was

peculiar practice for a lawyer to ask his client to give him

a special warranty deed to the property when the work

wasn't done.

To> the Twelfth Interrogatary I answer: Paul Dor-

mitzer never suggested to me that he was my attorney,

or attorney for anybody else against the Society, and it
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never entered my mind that he wonld pretend to be until

I was told be had filed a lien in the conrt. I never em-

ployed l'aul, and lie never asked nie to. When lie came

down t<> see me lie said the Nashes had paid him t<» come

down and that I ought to employ the Nashes, but he never

suggested anything about being my attorney. He was

paid by the Nashes to come down for them, and never

said anything about his being attorney forme.

To the Thirteenth Interrogatory I answer: No, I never

agreed to pay him, and I never asked him to do any work

for me. I know he never was my attorney.

To the Fourteenth Interrogatory I answer: He never

at any time suggested that he was my attorney or that

I owed him any money for that, or that 1 should pay him

at all. He was attorney for me in some other matters

where he deserted me, and that is the reason I am here,

but he was never my attorney about this property, and he

never said anything to me about it, and never asked me

for any pay.

To the Fifteenth Interrogatory I answer: l'aul was

Dora May's husband and always had pretty hard work

making a. living. 1 know my father helped him pretty

often or I guess Paul wouldn't gotten along at all, and

be was interested in the case because if Dora -May won il.

she would have some money, and (hen, of course, l'aul

would nol have to work. Kui he never pretended to any-

body io be an attorney in the case at all.

To the Sixteenth Interrogatory I answer: Paul told

me. when he came down to California to see me, that he
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had hired Nash & Nash to look after Dora's suit and he

said maybe he could get Nash to pay him something for

helping, but he never at any time pretended to me as

being attorney for Dora May or for me, or for anybody

else in the case.

To the Seventeenth Interrogatory I answer: Paul told

me that the only attorney Ernest could have would be

when the Court gave him one; that Ernest could not hire

an attorney as he was under age, and there wasn't any-

body that could hire an attorney for him. Paul said the

Court would appoint an attorney and that attorney would

be paid for looking after Ernest's case.

To the Eighteenth Interrogatory I answer: I Avant to

ask the Court to protect me, for I think I need protection.

I am in the Califorina State Penitentiary, unfortunately

for me. I was sent here unjustly, and would have been

out if Paul Dormitzer, who was my attorney, had done

what he said he would do. He promised to present the

matter to the Court and get a new trial for me, and I

know I would have been let go if I had had a new trial,

because I was entirely innocent, I want to say to your

Honor that I understand from what I am told that Nash

& Nash have done the work to protect my interests in

this case in the State court. If they have, I think they

ought to be paid, but I never promised to pay them more

than one-third of what I was to get. I never signed any

paper for more, and if they claim to have any such paper,

it is not my signature or else I was cheated by Paul Dor-

mitzer when Nash & Nash sent him down to get me to
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hire them, l seem to have been cheated all the way

through, inn of course being here, in prison, I could uol

attend to these matters, and didn't know anything what

was going on. Lewis wrote me while I was in here, and

made me think he was doing all the work for my case and

then when the ease was decided, lie sent me a special war-

ranty deed for the whole of the properly, and I would

have signed this and sent it hack to him, if ii had not

been thai the Superintendent here is a good friend of

mine and advised me to wait, and T am glad now thai

I did, or I guess 1 wouldn't have anything left. I want

to say to your Honor thai I am willing to give my at-

torneys one-third of what I got, bul if your Eonor says

thai Lewis and Dormitzer Should have some money. I

think it should come out of the one-third, for I never

hired Dormitzer, and he didn't do any work for me, ami

1 never promised him to pay him anything and I don/1

know of any work that Lewis did for me, except to gel

me to sign that paper for his fee, and then deceive me all

i his while. I want to ask your Honor to protecl me. for

1 think that my being here unjustly and my having been

so cheated by Dormitzer and by Lewis, that I OUglll to

1m- protected by the < Jourl . I am willing to give one-third

of whai I got, i.'H i all i he at torneys told me that it would

be only one-quarter if I paid the COStS, and when Paul

had me Bign the paper for one-third for Nash, he said

thai it would be only one-fourth, bu1 Nash would pa \

$400 costs for me, and Lewis said it would be only a
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quarter, but that he would have to pay a thousand dol-

lars cost for me, but this was not true. Paul Dormitzer

cheated me into signing the paper for him, and he went

and signed my name at the bank, and Nash got the

money to pay the costs, but I now have to pay back that

money to the bank, so they never paid the costs at all.

I think that a quarter is big enough, and I never said I

would give more if I paid the costs, but I am glad

to get the property, and if your Honor thinks I ought to

pay one-third, I will do it, but I don't believe your Honor

will say that I ought to pay any more than that when I

have been cheated that way I have, as your Honor will

see.

Cross-interrogatories by W. A. and W. S. Lewis.

T'o the First Cross-interrogatory, I answer: I never

saw Nash & Nash, and they have never spoken to me or

written to me since this case was started.

To the Second Cross-interrogatory, I answer: Yes, I

have been writing to Lewis and Lewis, since I visited

Spokane, in 1897.

To the Third Cross-interrogatory, I answer: I wrote

Nash & Nash before I went to Spokane that I would

withdraw the paper that. I signed for Paul to have them

as my attorneys, but I never saw Nash & Nash to talk

with them about it.

To the Fourth Cross-interrogatory, I answer: I signed

a paper that Paul told me was for Nash & Nash to be my

attorneys, and I was to give them one-third of what I

got, and they was to pay $400 costs. I never signed
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any paper for Paul to represenl me, except thai I signed

.1 paper that he s a i < 1 to me was for him to sign my name

when the suit was begun by me.

To tin- Fifth Cross-interrogatory, I answer: I received

seme letters from Lewis & Lewis about the case, but

only a couple of very short ones, until after the derision

of the Supreme Court, when I had a number of letters

sending me deeds and asking me to turn over my prop-

erty to them.

To the Sixth Cross-interrogatory, I answer: When \

was in Spokane, Nash & Nash did not speak to me, nor

anybody for them.

To the Seventh Cross-interrogatory, I answer: I signed

the contract that W. A. Lewis gave me, because he told

me that I didn't have any lawyer in the case, and would

have to have one right off, or I would lose everything;

and because he told me he would pay all the costs for

me, and that would be a thousand dollars cash. When 1

signed the paper I thought he was telling me the truth,

and that was the reason I signed it. I was taken to \Y.

A. Lewis, by my father, who said ihat Lewis was his

lawyer, and that Lewis was anxious to take my case.

To the Eighth Ooss-initerrogatory 1 answer: 1 have

attached all the letters I got. from Lewis .v. Lewis that I

can find now, and I attach copies of my letters to them,

thai is, all I can lind at the present time. (Marked

Kxliil.it "D.")

To tin- Ninth Ooss-interrogatory, I answer: Lewis ft

Lewis wrote me all the while that they was represent-
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ing me, and I never heard from anybody else. I heard

from Panl Dormitzer once in a while, and he never said

anything about the case, and I never heard from Nash

& Xasli at all, and my family never said anything about

the case, so all I knew was what Lewis & Lewis wrote

me.

To the Tenth Cross-interrogatory I answer: The only

letter I have received about my deposition is the one

from my lawyer, Mr. Dewart, and I attach that so that

the Court will understand why I do not tell some things

in my deposition. The only advice I have had about the

matter at all has been from the Superintendent of the

prison here, who has been a very good friend to me, and

has always advised me when I as ked about what I had

better do. (Tull Exhibit "E.")

To the Eleventh Cross-interrogatory I answer: T

couldn't answer this question in a few words, and Mr.

Dewart says I needn't answer it all, and I think, too,

that it hasn't anything to do with this case, whether I

have sold my property or not.

To the Twelfth Cross-interrogatory I answer: If your

Honor says that Lewis & Lewis were my lawyers in the

case and did the work for me, I think they ought to have

the pay, but I am told that Nash & Nash have done the

work. It don't make any difference to me who gets the

money. All want is that I should not have to pay more

than one-third, and that it is for your Honor to say who

ought to have this money.
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T<> the Thirteenth Cross-interrogatory ] answer: No, r

never knew thai my father and sister had made deposi-

tions in this case, and, of course, never knew what they

said.

To the Fifteenth Cross-interrogatory 1 answer: I told

everything in answer to Mr. Dewart's question, and I

guess you don't want me to say it over again.

Cross-interrogatories by Paul Dormitzer.

To the First Cross-interrogatory I answer: Represa,

i 'alifornia.

To the Second Cross-interrogatory, I answer: Yes, T

am now in the State prison of California, under the

name of Warren Wilson, but the officers here know what

my real name is.

To the Third Interrogatory I arswei : No, it is not a

fact; 1 did hire Paul Dormitzer to be my attorney when

1 was arrested down here, but he cheated nie again, as

he always lias. 1 was convicted, but unjustly, and I ar-

ranged for Paul to take my case and gel me a new trial,

and he said lie would do it, but he didn't do it, and he

h'i'l i.ie iii the lurch, when he saw J was out of his way.

This is the time he has been my attorney or had any-

thing lo do for me, and I paid him then all the money I

had to do that for me. It was when he found thai ho

had all my money that he dropped the case, and did not

de anything for me.

To the Fourth Cross-interrogatory I answer: Yes,

those are all my letters, and they were written by me
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after I came in here, and they will show you that I was

counting on Paul taking my ease and getting a new trial

for me, but that he did not do it; he didn't do anything

more for me.

To the Fifth Cross-interrogatory I answer: I employed

Mr. Dewart as my attorney, and he is my attorney now,

and I think that is all I need say about that.

To the Sixth Gross-interrogatory I answer: No, Paul

Dormitzer did not tell me about getting money from my

mother's estate. My sister Dora and I had talked about

it, and I had talked about it with my father. Paul Dor-

mitzer never knew enough about law to know if any-

body could get anything. When my sister Dora and

my father talked about the suit, Paul was clerking for

a brewery, and then clerked in a store, and did not pre-

tend to know anything about law.

To the Seventh Cross-interrogatory I answer: I think I

have answered this question.

To the Eighth Cross-interrogatory I answer: I have

seen Mr. Dewart, and as I have been in here for nearly

three years, I guess it must have been in here that I

saw him.

To the Ninth Cross-interrogatory I answer: I talked

with Mr. Dewart about the case and about all the facts

that I knew, and I told him all about what I had to do

with the lawyers, and that was all. He never asked

what evidence I would give, nor told use anything about
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it, but I just told him what the facts were, liow the

lawyers had cheated me and how Paul had cheated me.

To the Tenth Oross-interrogatory I answer: No, Mr.

Dewarl told me thai I wouldn'1 have to pay all that the

Lawyers asked for because they asked for more than I

would get; that Lewis and Nash asked for all 1 was to

gel and the bank asked for s.'k.T'll) and Dormitzer asked

for #5,000, so that I couldn'1 pay them all. .Mr. Dewart

never asked me to deny anything, or to state anything,

but just ashed me what happened, and said he would

send down questions for me to answer when they took

my deposition. Mr. Dewarl told me that he thought

Paul Dormitzer had not done any work for me at all, and

he did not think I ought to have to pay him anything,

and he told me that Lewis had never been my lawyer in

the case, and he thought that Lewis ought not to have

any of the money at all. .Mr. Dewart said Nash had

done all the work for me in the State Court ; t hat he did

not think the Courl would give them the half which

they claimed 1 had promised to give them, but which

I had never promised. When they sent Paul down here

to see me, Paul tricked me into signing that paper to

give them < hall', when he never said anything to me

about one-half at all.

WILLIAM L. TILL.

Wit ness:

BRAINARD F. SMITH.
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State of California, ^

County of Sacramento. J

I, Brainard P. Smith, a notary public in and for said

State and county, do hereby certify that the above and

foregoing- deposition was taken before me and reduced

to writing by myself at Represa, in said county and

said State, on the 2d day of April, A. D. 1902, at the hour

of two o'clock P. M'., in pursuance of stipulation here-

unto annexed; that the above-named witness, William L.

Tall, before examination, was sworn to testify the truth,

the whole truth and nothing but the truth, in answer

to the several interrogatories and cross-interrogatories

hereto annexed; that the above-named witness gave the

foregoing answers to the said several interrogatories

and cross-interrogatories, and that said answers were

reduced to writing by me, and then carefully read by me

to the deponent, and then by him subscribed in my pres-

ence.

In testimony whereof, I have hereunto set my hand

and seal this second day of April, A. D. 1902.

[Notarial Seal] BRAINARD F. SMITH,

Notary Public in and for the County of Sacramento,

State of California.

At the execution of a commission for the examination

of witnesses between Dora May Dormitzer et al., plain-

tiffs, and The German Savings and Loan Society et al.,

defendants, the following paper writings were produced

and shown to William L. Tull and by him deposed unto
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;n the time of liis examination before me. I have af-

fixed ni.v name to the
|
aper writings marked Tull Exhibit

"D," Tull Exhibil "E," as an identification i<> the said

paper writ ings.

RBAINAROD P. SMITH,

( Jommissioner, etc

Tull Exhibit
U
E."

FKLLLklrK W. DEWART,
Attorney and ( Jounselor at Law,

G30 The Rookery,

Spokane, Washington.

William L. Tull, Esq., c o Major ('. W. Kyle, Represa,

Cal., March 27, VM)2.

Dear sir: I enclose herewith stipulation with inter-

rogatories l>y myself, cross-interrogatories by Lewis and

cross-interrogatories by Dormitzer to be answered as

your deposition. Please arrange with the officers to

have this deposition taken before some notary public,

thai is, if you will gel liim to write down your answers.

the notary will arrange to pu1 them in proper shape

with proper headings and send them to me and i will

turn them over to the clerk. 1 would advise yon that in

answer to question 11 of Lewis' cross-interrogatories,

thai this matter of whether yon have deeded your in-

teresl in the block, has nothing to do with their case, and

you are not obliged to answer that. Under the ques-

tion 1.'!, thai the testimony there asked for is not proper,

and you are nol obliged to give the information or at-
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tack the letters. In the cross-interrogatories by Paul

Dormitzer, in answer to question five, you do not need

to say anything about it, as it has nothing whatever to

do with them, and the same with regard to question

eight.

I wish you would answer all these interrogatories and

cross-interrogatories fully and arrange to have the

deposition returned to me as soon as possible. Judge

Hanford is expected here on the 8th of April, and we will

take up the matter with him very soon thereafter, and I

hope to have a decision in the case this spring giving you

your rights, and relieving you from all these frauds

which have sought to be inflicted upon you.

Very truly yours,

F. W. DEWART.

Marked: Tull Exhibit "El."

BRAINARD P. SMITH.

[Endorsed] : Deposition of William L. Tull, Witness

for Plaintiff In re Dora May Dormitzer et al., vs. German

Savings and Loan Society et al. No. 823. Deposited in

the office of Wells, Fargo & Co. Express at the town

of Folsoni, California, this 3d day of April, 1902. Brain-

ard F. Smith, Commissioner, etc.

Filed and published this 9th day of April, 1902 A.

Reeves Ayres, Clerk. By Frank C. Nash, Deputy.
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Ami afterwards, to wit, <>n the 28th day of January,

l!MM. i here was duly filed in said court, in i liis cause,

the deposition of Dora May Seeley taken before

Special Examiner John P. Wagner at Chicago, in

the words and figures following, to wit:

|
Title of Court and Cause.]

Deposition of Dora May Seeley.

This cause coming on to be heard this fourteenth day

of January, A. D. 190-4, at my office in room son, No.

LMI.~> La Salle street, in the city of Chicago, county of

Cook, and State of Illinois, at ten o'clock A. M. of said

day, pursuant to an order made and entered in said cause

on January 5th, L904, by Honorable Q II. Eanford,

Judge of said court, appointing me, John P. Wagner,

Special Examiner, with direction and power to take such

testimony as might be offered by the complainants aud

respondents, or any of them, and to reduce the same to

writing and return the same to said Court, and pursu-

ant lo notice given to said parties above mentioned, and

duly served upon the same, which said notice is hereto

attached, I, John P. Wagner, said examiner, hereby cer-

tify that on Thursday, the fourteenth day of January,

A. I). L904, at ten o'clock, at my office, in room SIMI. LMC)

La Salle street, in the city of Chicago, county of Cook

and Slate of Illinois, personally appeared Dora .May

Seeley, defendant in said cause; that aone of the other

parties to said cause, either complainants or defendants,

or any or either of them, either in person or by attorney,

appeared at said lime and place, or at all.
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(Deposition of Dora May Seeley.)

That Dora May Seeley, being by me first duly sworn

to tell the truth, the whole truth and nothing but the

truth, in answer to such questions as might be put to

her, then and there being examined by W. W. Archer,

her attorney, testified as follows:

Int. No. 1. State your name and address.

A. My name is Dora May Seeley. I reside at 4706

Greenwood Ave., Chicago.

Int. No. 2, Are you the Dora May Tull, and Dora May

Dormitzer referred to in the different parts of these

proceedings? A. I am.

Int. No. 3. You have heretofore testified regarding

an agreement entered into between yourself and Nash

& Nash. State what was done by Nash & Nash under

that agreement.

A. Nash & Nash conducted a suit in the State Court

of Washington, brought to set aside a fraudulent at-

tempt to dispose of my interests, and the interests of

my two brothers while we were minors, in the property

involved in this suit.

Int. No. 4. State what had been done for you in the

present case in the Federal Court by Nash & Nash.

A. Nothing has been done for me by Nash & Nash

that I know of. They are plaintiffs and I am one of

the defendants.

Int. No. 5. State what, if anything, you were com-

pelled to do, in order to protect your rights and inter-

ests.
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A. In the previous Buit in the above Circuit Court, ii

was accessary for me to employ counsel to represent me

in the matter of the claim of Nash & Nash against my

interest in the property described in this Litigation for

at torneys' fees.

Int. No. 6. Why was it necessary for you to employ

an attorney for this purpose?

A. I had an arrangement with Nash »!<: Nash where-

by 1 was to give them twenty-live per cent of the value

of the property recovered in consideration of their ren-

dering ;ill services to be rendered and doing all things

necessary in order to obtain my rights in said property.

They claimed the agreement was to give them thirty-

live per cent which was not true.

Int. No. 7. Did you employ counsel in that suit?

A. I did.

Int. No. S. State what, if anything, has been neces-

sary to be doue by you in the present suit to protect

your interests.

A. It has been necessary for me to employ counsel

to represent me other than Nash & X;ish.

Int. No. !>. Ihive you done so? A. 1 did.

Int. No. 1<1. What do you consider the value of the

Bervices heretofore rendered by Nash & Nash?

A Less than twenty-five per cent.

Int. No. 11. How much less than t wenty-five per cent

do you consider the value of the Bervices rendered by

Nash & Nash?
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(Deposition of Dora May Seeley.)

A. As much less as it will be necessary to pay the

other attorneys for fees and to defray the expense of

protecting my interests in the past and in the future,

and until my rights are obtained.

DOHA MAY SEELEY.

State of Illinois, "^

County of Cook, f
ss -

I, John F. Wagner, being a notary public in and for

Oook County, State of Illinois, and being duly appointed

Special Examiner, by order of Court, in the Circuit

Court, Ninth Judicial District, for the District of Wash-

ington, Eastern Division, which said order is hereto

attached, to take the testimony of Dora May Seeley,

and other parties to said suit, do hereby certify that

the above deposition was taken before me and reduced

to writing by myself at my office, room 809, No. 205 La

Salle street, city of Chicago, county of Cook, State of

Illinois, on the fourteenth day of January, A. D. 1904,

at ten o'clock A. M. in pursuance of notice and commis-

sion hereto attached, that the above-named witness,

Dora May Seeley, before examined was sworn by me to

testify the truth, the whole truth and nothing but the

truth, and that said deposition was carefully read to

and by said witness aud subscribed by her in the pres-

ence of myself and W. W. Archer, her attorney.

Dated at Chicago, Cook County, Illinois, this four-

teenth day of January, A. D. 1904.

JOHN P. WAGNER,
Special Examiner.
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State Of Illinois,
iUs.

( Jounty di ( look,

The above instrument subscribed and sworn to before

me this fourteenth day of January, A. 1). L904.

[Notarial Seal] JOHN F. WAGNER,

Notary Public in and for Cook Oounty, State of Illinois.

[Title of Court and Cause.]

Order of Reference.

On this 5th day of January, 1904, this cause came up

to be heard on the application to have the cause referred

to a special examiner 1<> lake testimony and the Court

having considered the same, it is hereby ordered that

the same be, and it is hereby, referred to John P. Wag-

ner of Chicago, Illinois, as special examiner, with direc-

tion and power to take such testimony as may be of-

fered by the complainants and respondents or any of

them, and reduce the same to writing and return the

same to I his court.

Done in open court this day of December, L903.

0. H. HANFOBD,
Judge.

(Copy.)

[Title of Conrt and Cause.]

Notice as to Taking Testimony.

'!'<» Lucius B. Nash and Lucius <;. Nash, copartners do-

ing business us Sash & Nash, and their attorneys,

Nash & N.i^h and -Limes Dawson; to the German
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Savings and Loan Society, and its attorneys, Happy

& Hindman and Struve, Hughes & McMicken; to

W. S. Lewis, W. A. Lewis and Fannie S. Lewis, his

wife, and their attorneys, Robertson, Miller and

Rosenhaupt; to the Exchange National Bank, and

its attorneys, Forster & Wakefield; to P. 0. Dor-

mitzer, and his attorney, Adolph Munter and to

William M. Murray, please take notice:

That the complainant, William L. Tull, and the de-

fendants, Dora May Seeley and Ernest B. Tull, will ex-

amine witnesses in the above-entitled cause before John

F. Wagner, Esq., as special examiner, at his office, room

809, 205 La Salle street, in the city of Chicago, State

of Illinois, on Thursday, the 14th day of January, 1904,

beginning said examination at 10 o'clock A. M. of said

day and continuing from day to day until completion.

F. W. DEWART,
Solicitor for William L. Tull, Dora May Seeley and

Ernest B. Tull.

Service accepted this 6th day of January, 1904.

HAPPY & HINDMAN,

Attorneys for German Savings and Loan Society.

FORSTER & WAKEFIELD,
Attorneys for Exchange National Bank.

WILLIAM S. LEWIS,

Attorneys for Defendants Lewis.

WILLIAM M. MURRAY,

In person.
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State of Washington,*]

ss.

( Jounty of Spokane.
J

»>n this 7th! day of January, L904, I served the within

notice <»n Nash & Nash, by handing a copy of the same

to L. B. Nash in person at his office—the IIy<l<* Blocks

( ity of Spokane.

H. MAXWELL BROOKS.

Subscribed and sworn 1<> before me this 7th day of

January, 1904.

[Notarial Seal] P. W. DEWIABT.

Notary Public for the State of Washington, Residing

at Spokane.

[Endorsed] : Deposition of Dora .May Seeley Taken Be-

fore John F. Wagner, Special Examiner. Filed Jan.

28th, 1904. A. Reeves Ayres, Clerk. By Prank (
'. Nash,

Deputy.

And thereupon, bo wit, on the 26th day of September,

1901, the testimony of L. o. Nash, one of the com-

plainants herein, contained in record of testimony

and consisting of pages 613 i«» <> : '>;> ami 687 i<» 7(W

of said record, which testimony and evidence is in

i he words and figures following, to wit:

Testimony of L. G. Nash.

\j. o. nasii was called as a witness on behalf of com-

plainants, ami being first duly sworn, testified as fol-

lows:
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(Testimony of L, G. Nash.)

Direct Examination.

(By Mr. L. B. NASH.)

Q. Are yon of the firm of Nash & Nash?

A. I am.

Q. I will ask you if you are one of the plaintiffs in

this case? A. I am.

Q. (Handing witness paper.) I will ask you to ex-

amine that paper and state what it is.

A. It is a contract between Nash & Nash and Will-

iam L. Tull.

Q. Whose signature is attached to that?

A. W. L. Tull.

Q. Do you know his signature? A. I do.

Q. William L. Tull is one of the plaintiffs in this

suit? A. He is.

Q. And that is his signature? A. Yes, sir.

Mr. L. B. NASH.—I will ask the stenographer to take

a copy of that contract: Q. Now, I will ask you if this

litigation, so far as William L. Tull, was conducted and

carried on, has been and is now being; carried on on his

part in pursuance of that contract?

A. It has and has been.

Mr. HAPPY.—I will interpose the objection here to

the relevency, competency and materiality of the instru-

ment offered in evidence; further that it does not show-

any interest in real estate, lacking the certificate of

acknowledgment requisite to constitute an interest in

real estate.
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The paper offered in evidence is In words and figures

follow i Q0

Complainant's Exhibit "L"

This agreement, entered Into, by and between Will

tam I.. Tuii, and party of the first part, and the firm

of Nash & Nash, attorneys at Law, all residing in the

<iiv and county <»r Spokane, State <»r Washington.

Witnesseth, thai whereas, the said partj of the first

part, is intending, and does intend i<» prosecute, and

to have determined his rights, in and to certain property

wherein he desires i<> appear ;is coplaintiff, together

with his sister, and whereas the said party of the first

pari is wholly, :iikI entirely unable, for the want of

moans to prosecute the said litigation, and whereas he

is desirous of engaging the services <»r the said party

of the second pari, for which she is wholly unable i"

i>a\ any Bum whatsoever, excepting, such n sum as may

be contingent upon the fruits and success of said Litiga-

i ion ;> foresQ id tnent toned.

Now, therefore, let il be known that I. William l..

Tu 1 1, d<> hereby grant and agree to pay, unto the said

linn of Nash & Nash, fifty per cent of the sum recoi

ered in ;iu_\ litigation which l may have, contingent

upon such a sum or portion us I ma\ PeCOVer in Mm said

litigation, the aforesaid contingent fee being contingent

upon the success of the Litigation, ;i suit for which claim

is now pending in the Superior Court of the Oountj of

Spokane, Washington, wherein Dorothy M. Dormit«er
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i Testimony of L. G. Nash.)

is plaintiff and the German Savings and Loan Society,

a corporation, organized by rirtue of the laws of Cali-

fornia, ef al., defendants.

In witness thereof, J have herennto set my hand

and seal this day of April, 1807.

\\\ L. TCLL.

Witness of this signal are:

JJ. X. BLACK.

Q. Now. state if yoti made any contract or i

ment or know of any contract or agreement being made

with the other heirs a1 the time of this litigation, and

state wij.it the contract was and who it was with,

all about it?

A. 5Tes, a contract, an oral contract with Dora Maj

Dormitzer, William L. Tnll and P. M. Tnll.

Q. Tia- father of these children?

A. The father of these children, to attend to and I

care of the inte of the minor, Ernesl Ji. Tnll.

Mr. DEWABT.— J wish to object to that on the ground

thai Done of the pari >ntioned had anthorit;

make any contract for or bind in any way the minor,,

Ernesl JJ. Tnll. Fnrther, that this is aol competent

testimony or evidence of snch a contract; snch contract,

if any, should be in writing. Fnrther, the nothing

shown as to the authority of any of these parties to act1

for or represent the said Ernesl B. Tnll. and thai any

snch authority, if any there be, should be in writing.
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Q, ai the time thai you had this oral contracl <»r

agreement, where was Ernest B. Tull living, and with

w horn was lie living?

A. lie was living in Spokane with his father.

Mr. DIAYAKT.— I object to this testimony as immate-

rial and not proper testimony. Further, that there is

nothing shown as to the fact as to whether Ernest B.

Tull had a duly constituted guardian, and if so as to

who be was, or what authority was given the guardian

or any of these parties mentioned to represent or act

for the minor.

Q. I will ask you that if in pursuance of that oral

agreement in regard to the interests of Ernest B. Tull,

they have boon taken care of in this litigation, and what

step you took after that oral agreement to look after

the interests of Ernest B. Tull, and what you did in

that regard?

A. On my motion and request, a guardian ad litem

was appointed for him in the Superior Court. That

guardian ad litem employed Nash & Xash as his attor-

neys, and thereafter I drew the cross-complaint tiled by

him in the original suit, and we proceeded to take care

of his interests in (lie cause, the same as we had taken

cue of the interests <>f William L. Tull and Dora May

Dormitzer.

Q. Who was the attorney thai yon had appointed,

or that was appointed at yooir solicitation as guardian

ad litem? A. W. M. .Mnrrav.
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(Testimony of L. G. Nash.)

Mr. DEWAI1T.-I object to this testimony, to both of

these last answers, on the ground it is not the best tes-

timony, as the papers filed as to the appointment of the

guardian ad litem are the best evidence of what took

place.

Now, state what contract or agreement, if any, you

had with Dora May Dormitzer, in regard to conducting

this litigation and the whole of it; state fully what the

contract was?

A. We had a contract in writing with Dora May

Dormitzer, made with her some time during the month

of April, 1897, wherein she agreed to give us thirty-five

per cent of the property and money recovered, if any

was recovered in these actions.

Q. You say that contract was in writing?

A. Yes, sir.

Q. And signed by her? A. Signed by her.

Q. Where is that contract?

A. When we moved out of this building into the

Hyde Block, I have not seen that contract since that

time. In moving we misplaced and lost a great many

papers, and at all events I have made a search in our

office for the contract and have not been able to find it.

Q. It was, however, in our office before the moving,

and it was in writing?

A. That is the last time I saw the contract; whether

it was lost in moving or how it was lost, I don't know,

but I have not seen it since, subsequent to the time

we moved out of this building into the Hyde block.
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i>. The contents of thai contracl is as you have

mm tod it?

A. Fes, sir, thai we were to have thirty-five per cenl

of the property and money that was recovered in the

action. She was to give fifteen per cent of the property

and money recovered to the Exchange National Bank

to create a fund to litigate this cause.

Q. That is of the remaining- sixty-five per cent?

A. Of the remaining fifty per cent; she was to give

fifteen per cent for creating a fund for this litigation,

and thirty-five per cent to us as our compensation foi-

onr services.

By Mr. HAPPY.—Has not the Exchange Bank that

paper?

A. The Exchange Bank have their contract, I expect,

of fifteen per cent.

By Mr. L. B. XASH.—(Resuming.) Q. Then I will

ask you if this litigation from start to finish, and now,

has been and is being conducted pursuant to these con-

tracts?

A. Yes, sir, in pursuance of these contracts.

Cross-examination.

i By .Mr. DEWART.)
n. Ynu have stated. .Mr. Nash, that yon entered into

; , contract with certain parties to proteel the interest

of Ernesl !'». rail, a minor? A. Yes. sir.
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(Testimony of L. G. Nash.)

Q. I would like to have you give the time and place

and who were present when that contract was made?

A. The place was SJpokane, and the time from the

first day of January on until the time of the commence-

ment of this suit. Paul Dormitzer, the former husband

of Dora May Dormitzer, Mrs. Dormitzer requested us at

that time to commence the action for the child, or to

take such steps as would make him a sharer in the

profits of the litigation, and to take care of and look af-

ter his rights and see that they were protected.

Q. Please answer my question. (Question read).

Just the time.

A. I fixed the time, so far as Mr. and Mrs. Dormitzer

were concerned. I said it was during all of the time

between January and the time the suit was commenced

in April; that we had many talks and many conferences

concerning it, and it was during that time. At that

time Dora May Dormitzer and her husband and F. M.

Tull were not on friendly terms. Thereafter they made

up their differences, and F. M. Tull, after the suit had

been commenced, requested us to see to the interests of

the infant. I had explained to him that we had a

guardian ad litem appointed for him, and that the cross-

bill had been filed for him, asking for the same relief,

and setting up the same facts that had been set up in

the complaint for Dora May Dormitzer and William L.

Tull. This child at that time had what was purported

to be a statutory guardian, which I do not believe, as
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a matter of law <>r a matter of fact, was the statutory

guardian, to wit, his uncle, P. ]). Tull, and inasmucb as

P. D. Tull was openly attacked in a hostile and un-

friendly manner by all of the Tull children, he not be-

ing the guardian and never having been the guardian,

or acted as guardian, 1 did not deem it necessary or es-

sential to get any leave or permission from him to com-

mence the action or to prosecute it. Thereafter, .Mr.

P. D. Tull, both as an individual and as a guardian,

knew that I was conducting the litigation, that Nash

& Nash were conducting the litigation for and on be-

half of this child.

Mi-. DBWABT.—I move to strike out all that answer,

all of it, as immaterial and not responsive to the ques-

tion, and as containing improper testimony as to cer-

tain conversations which are not admissible, and con-

taining Mr. Nash's, the witness', thoughts and conclu-

sions.

Q. Then, Mr. Nash, you state, that there was no

specific time when any specific contracl was entered

into with these parties regarding this infant?

A. Yes, sir, there was.

(,>. If there was such a time, please state what time

that was? A. There was a specific lime.

<
c>. That was in the early days of January, L897? ( an

you identify it any more particularly?

A. No, 1 cannot, because the Tull children had re-

quested us to commence the litigation, and we were for
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some time investigating the law and the facts before

we entered into any contract, and just exactly the time

when these arrangements were made, as to the day

and date, I could not tell you.

Q. Well, can you tell us the place that this specific

contract was entered into, I have asked you concerning?

A. Yes, in our office.

Q. Where was your office?

A. In this building (The Rookery).

Q. Who was present?

A. Mrs. Dormitzer, Mr. Dormitzer, myself, my

brother, and I don't know whether my father was there

or not; but it was understood and agreed, so far as Dora

May Dormitzer and William L. Tull and Paul Dormitzer

(who was then the husband of Mrs. Dormitzer), that we

should take care of the interests of Ernest B. Tull.

Q. Now, I will ask you about that later, Mr. Nash, if

I may interrupt you. You state then in your office in

this building (Rookery) some time during the month of

January, 1897, this specific contract was entered into.

I will ask you to give the conversation and not the re-

sults of the conversation, or the agreement that was

entered into by him, and just what was said?

A. Well, as to the conversation, I would not attempt

to give that, but I can give the substance of what was

said and done, but the conversation, I would not at-

tempt to repeat that.

Q. WT
ell, give the conversation, stating by whom the
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statements were made, as particularly and exactly as

von can, not your conclusions as to what was said?

A. Dora May Dormitzer a1 thai time was living with

her husband, and she directed him, in my presence, t<>

do any and all things that were necessary to recover her

brother's interesl in this property, and as her agent

Paul Dormitzer then and there requested mo to sec after

the interests of Ernest B. Tull.

Q. That was all?

A. That was all. Then at the time Paul Dormitzer

wont to California to see William L. Tull in regard to

this litigation, ho then expressed his desire to have us

take care of the litigation on behalf of his brother.

(2. Did all this take place in your office?

A. No, that did not take place in my office.

Q. Tell me what you are testifying to of your own

knowledge, and what you are talking about as to what

somebody else told yon that somebody else said, so thai

we may understand?

A. Then aft. r William L. Tall came here, after that

suit had been begun, he expressed his approval

—

(,). (Interrupting.) What date was that?

A. Sonic time in May or June of thai same year.

Q. After the guardian ad litem had been appointed?

A. I \vn:i Id not ho sure as to I hat

.

n. dust conl i uiie.

A. And ho desired us then to expressed his ap-

proval «>f \vh;it had been done, and wanted us to hud;
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after the rights of his brother, his younger brother, in

the litigation.

Q. That was in May or June, 1897?

A. That was shortly after the action was commenced,

I think in May or June, 1897.

Q. Now, is that all that occurred in connection with

this contract that you have testified to? A. No.

Q. That is the contract that you are referring to

and are relying on now, is it? If not, please state what

it is?

A. No, not entirely. Then I frequently met Mr. Tull.

Q. Which Tull is this?

A. Mr. F. M. Tull, the father of the boy, and he then

in those conversations

—

Q. Just identify the conversations.

A. They were frequent, and from time to time, as I

would meet him, from the time prior to the commence-

ment of the suit and after it had been commenced; I

have seen and talked to him regarding the issues, re-

garding the facts, regarding the circumstances; talked

to him and at those meetings; he was informed by me

of what I had done and was going to do in regard to

the protection of the interests of Ernest B. Tull, and

he expressed his approval at those times.

Q. And that was all that occurred between you and

Mr. Tull? A. That was all.

Q. You can't identify as to place or time?

A. No, I told you that I do not attempt to state

places or times, but they were frequent and often and
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during the time prior to and after the suit was com-

inencod.

<.<}. That is as far as you cau identify it? And was

anybody present at all of these conversations? If so,

whom?

A. I am not sure whether they were or not; however,

Mr. Dormitzer was on one or two occasions, and I don't

know but what my father was on one or two occasions.

(J. But you don't know whether they were or not?

A. I can't say now. Then after Mr. Murray was ap-

pointed guardian ad litem, he employed the firm of Nash

& Nash to be his attorneys in the matter.

Q. I will ask you just what conversation took place

between you and Mr. Murray, if it was an oral contract?

A. I will tell you what took place. After I had got-

ten instructions from the Tull children to commence the

litigation, I went to find William M. Murray, and I told

him of the character and nature of the litigation and

that I had him in mind as being a suitable person to ap-

point guardian ad litem, as the matter was in my hands

for that purpose, and I then told him thai I would see

that he was appointed guardian ad litem, but it was

conditioned upon him employing me as his attorney,

and thai when he was compensated that he would take

his compensation as guardian ad litem merely and not

otherwise, and that it was understood between him and

I that ESrnesI B. Tull was to be our client. Thereupon I

wont before the Oourt, the Superior Court, and had him
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appointed guardian ad litem, and did all the work that

was necessary to protect his interests.

Q. Now, you did not identify the place of this con-

versation?

A. This conversation was in the Maze saloon, if you

want to know the exact place, if that is material; it

was in the Maze saloon.

Q. And you can't identify the time?

A. The time was just prior to the commencement of

the action; I would not say when the date was; I would

not pretend to fix the time and date, but Mr. Murray

made his headquarters at that time in the Maze saloon,

and that is where I found him.

Q. And this is the only conversation which you had

with him, which you say was the one upon which you

relied?

A. Oh, no, it was the only express conversation that

we have had on the matter.

Q. Now, I will ask you, Mr. Nash, to state just what

services you performed on behalf of Ernest B. Tull, as

separate and distinct and independent of what was done

by you on behalf of Dora May Dormitzer and William L.

Tull?

A. Very well; I drew for the boy his cross-bill in

the original cause. I attended to the making up of the

issues on the cross-bill and the answer filed by Mr.

Happy and Messrs. Struve, Allen, Hughes & McMicken.

I attended to the argument of the demurrers made up on
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that cross-bill and upoD the answer to the cross-bill of

the German Savings and Loan Society. All of that work

was done by me, all <»f the necessary motions and draft-

in- of all papers.

n. Jus1 slate that they wore on behalf of Ernest B.

Tall, as separate and distinct from Dora May Dormitzer

and William L. Tnll?

A. Well, the same motions were directed by Mr.

Il.ippy to the cross-bill as were directed to the original

bill, and those motions were argued, discussed and de-

termined

—

Q. (Interrupting.) Separately?

A. Separately, except that at the time the cross-bill

was tiled Mr. Happy got up a good many motions there

to strike that eross-bill on the ground it was not germane

to the subject matter of the original suit, and we had

several hearings before the Superior Court, both before

Judge Prather and Judge Richardson, on the character

of that cross-bill.

Mr. HAPPY.—Yes, that is true.

Q. Is that all?

A. The issues were made up on that cross-bill and

the answer and reply in a separate way, and as separate

individual and distinct suit. All of those matters 1

intended to personally, Mr. Murray at that time being

incapacitated, lor many imperious reasons, to do these

tilings, and aothing of the kind was submitted to him,

and I took the initiative and tin- responsibility, being the
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attorney for the guardian ad litem of the child, and pre-

pared the issues upon which the suit was originally

tried.

Q. Is that all?

A. Well, no, sir. After that had been completed, the

same testimony that was taken on behalf of the plain-

tiffs was made applicable to the cross-bill of Ernest B.

Tull, and thereafter we carried the boy through on our

shoulders.

Q. That is, after that you performed no services for

Ernest B. Tull which you would not have performed, the

same as if somebody else had represented Ernest B.

Tull?

A. Why, no, I performed just as many services for

Ernest B. Tull as I did for William L. Tull.

Q. Answer my question, please, what they were?

A. I performed as much services for William L. Tull

as I did for Ernest B. Tull, and as many for Dora May

Dormitzer as I did for William L. Tull. The way I

answer that question is this, that after the issues had

been finally made, their rights being identical in every

respect, that the trial of any one of the interests of these

children would necessarily carry with it the determina-

tion of the rights and interests of any other child.

Q. So that the attorney should really have simply

one fee in the case?

A. Oh, not at all. I don't propose to work for any-

body and let somebody come in and take the benefit of
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thai without compensation. I don't propose to do that,

and that is not the Law.

( t>. I will ask you, .Mr. Nash, then, to your knowledge,

did Judge Murray perform any services whatever in

behalf of the guardian?

A. Oh, yes, Judge Murray performed services when

the could, when he was able, and lie did.

Q. Can you say what they were?

A. Well, he assisted in

—

Q. (Interrupting.) Assisted whom?

A. lie assisted us, Nash & Nash, in various ways.

Q. Can you give the particulars?

A. He was present at the trial, assisted in the exam-

ination of the witnesses; he assisted in preparing the

briefs for the Supreme Court on the trial of the cause,

and worked around in the case when he felt like it and

when he was able to do it, but the whole policy and

management of the cause was determined by L. B. Nash,

the issues made, law of the case, manner of its trial,

manner of the conduct and policy of the action, was

dictated by L. B. Nash.

n. Can you give the particulars as to the assistance

rendered by him, or of what extent they were?

A. lie did those things thai were suggested by Nash

& Nash, that is all.

Q, Thai is, he was associate counsel to Nash & Nash'.'

.\. Ni». he was not associate counsel, lie did what-

ever lit I le work that he COUld do. He was anxious to do
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something in the cause, and wanted to be of any service

that he could.

Q. For instance, in the brief of the Supreme Court,

did he prepare any special part of it?

A. He prepared one item of the brief in the Supreme

Court, and it is the only portion of the brief where legal

propositions were not well taken on behalf of the plain-

tiffs and Ernest B. Tull. He did that.

Q. What particular point was that, so as to identify

it?

A. That was the question of some of the law of Kan-

sas being the same as the law of the State of Washing-

ton, or something of that kind.

Q. That is the only part of the brief that he pre-

pared?

A. That is the only part of the brief that he pre-

pared; that is the only part of the brief that he origin-

ated; that is, the only legal proposition that he was per-

mitted to put in after his own manner and his own

fashion.

Q. Did he prepare any part of the brief other than

that?

A. Yes, sir, he prepared portions of the brief.

Q. What portion?

A. I had at the time of the trial of the cause very

extensive trial briefs. I made them at the time the de-

murrers were argued, and at the time of the trial of the

cause, and those briefs were torn up and portions of

them rearranged, and they constituted the briefs on
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appeal. Now, in thai rearrangement of those briefs

thai were used upon the trial of the cause, he assisted

as much as he could in that respect.

Q. Bo that there really no part of the brief that he

prepared then that you suggested?

A. He originated that and suggested that, and that

is the end of his work.

Q. That is the end of his work practically in the brief,

excepl the little assistance he rendered you from time

!«• lime. Have yon ever presented a bill to Judge Mur-

ray as counsel for him?

A. No, I presented a bill for Ernest B. Tull, the ser-

vices we rendered for Ernest B. Tull, and filed this bill

in the United States Court.

n. Just answer my question. Did you?

A. Yes, I considered that a presentation of a bill.

Q. To Judge MHirray, 1 said?

A. Yes, i considered that a presentation of a bill to

Judge .Murray. He knew of it.

Q. That is the only one you have ever presented?

A. That is all.

(,). You never made a request on him for compensa-

t ion for your services to him?

A. Why should I?

Q. I am asking you t lie quest ion.

A. No, I would not do that because I don't think it is

necessary. He could not pay me if he wanted to.

Q. hid you ever make a claim in the Superior Court,

whore the case was pending, and before or at the time
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or final judgment, for services as attorney for the guard-

ian ad litem?

A. 1 told the Court when the decree was signed.

Q. You did make a claim?

A. I told the Court at the time.

Q. You did make a claim?

A. Yes, sir, I did make a claim.

Q. Was it in writing or oral?

A. It was in writing.

Q. Where is that claim?

A. It is on file in this very cause, this complaint right

here.

Q. I said in the Superior Court, Mr. Nash? (Ques-

tion read.) A. I made the claim.

Q. Answer that question, Mr. Nash. (Question read

again, as follows: "Did you ever make a claim in the

Superior Court, where the case was pending, and before

or at the time of final judgment, for services as attorney

for the guardian ad litem?") A. Yes.

Q. When was that?

A. At the time the decree was signed, and then

—

Q. (Interrupting.) Was this in writing or oral?

A. I was about to explain that.

Q. I want to ask you

—

A. (Interrupting.) I want to explain my answer to

the question.

(). If you will just answer the question

—

A. No, I answered the question "Yes," and then I

propose to make an explanation of it.
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Q. 1 ask you if it is in writing or oral?

A. As soon as I make the explanation I will answer

i hat question. At the time I offered the decree in the

cause for signature, in tin* Superior Court, upon the

remittitur, Mr. Murray made a claim as guardian ad

litem for compensation to the amount of $18,000, or

something- like that. I then arose in court and ex-

plained that Nash & Nash had made a claim in wrriting

and that complaint was on hie in the United States

Court, wherein we claimed compensation as attorneys

for Ernest B. Tull, and that I thought I ought to inform

him of that, inasmuch as Mr. Murray was making a claim

for compensation of the same kind and character. I re-

ferred the Court and the guardian ad litem, Mr. Murray,

and Mr. F. II. Graves, to the fact that I had filed a suit

in the United States Circuit Court for our compensation.

Q. That is the only claim you made before the Su-

perior Court? A. Yes, sir.

Q. You say you prepared the decree in the case in

that court?

A. I prepared the decree in the case, yes, but the

decree I prepared was not signed by the Superior Judge;

I don't know why he did not sign it.

(,>. Have vou ever made a claim or demand or pre-

sented ;i bill to the guardian, the general guardian of

Erneel I!. Tull, for your services to him?

a. Il<- Iims no general guardian, Mr. Dewart.

Q. .Just answer the question.
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A. No, he has no general guardian to present a bill

to.

Q. Then you have never presented to anybody a bill

for your services or a claim for your services as attor-

ney for Ernest B. Tull, or as attorney for the guardian

ad litem of Ernest B. Tull, other than what you claim

to be a> claim by the filing of this bill?

A. Yes, sir, that is all.

Q. That is the only one?

A. That is as strong and sturdy a demand as I could

possibly make, I think.

Redirect Examination.

(By Mr. L B. NASH.)

Q. I will ask you if, as a matter of fact, the services

for Ernest B. Tull have yet been completed and ended?

A. No, this action is but a continuation of the action

begun in the Superior Court; it is all one piece of litiga-

tion.

Recross-examination.

(By Mr. DEWART.)

Q. Do you claim to represent Ernest B. Tull in this

litigation now?

A. Certainly; if he is to take the fruits of our labor

he is going to pay for them. That is my idea about it.

Q. Answer the question, please: In this suit now

pending, in which this testimony is being taken, do you

claim to represent the infant Ernest B. Tull as guard-

ian, whether general, special or guardian ad litem; if

so, just state what person you claim to represent?
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A. No, I am not.

Q. You do n<>! represent any of them?

A. No, I do not.

By Mr. L. R. NASH.—Any of whom?

By Mr. DEWATJT.—(Resuming.) Q. In that you

mean the firm of Nash & Nash?

A. No, we don't pretend to represent any guardian

in this cause at all. We don't represent you, and we

don't represent anybody that you can call a guardian

in the cause.

Q. I asked you also as to the infant, have you an-

swered as to that?

A. I presume that when this cause is concluded, we

having done the work in the cause, that we are to be

compensated out of the infant's estate. That is the ex-

tent of the claim that we have, for representing him in

these proceedings.

Q. I ask you again, Mr. Nash, do you represent the

infant Ernest B. Tull in this case iu which we are now

taking testimony?

A. Yes, to the extent that I have heretofore men-

tioned.

Q. -Inst siale under what authority yen represent

him, and also slate if yon have tiled an appearance for

1 1 i i ii ?

A. oh, ne, I tiled no appearance tor him. You know

thai fourself.
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Q. You are just working1 on the side for him, are

you?

A. No, but I claim and we claim that this suit that

is now pending- against the infant, this very suit, that

is but a branch or rather a continuation of the suit in

the Superior Court, and to that extent we claim to rep-

resent this infant, and beyond that not any.

Q. Well, to be certain just what the extent is, I will

ask you if you have prepared or filed any papers on be-

half of the infant, Ernest B. Tull, in this case?

A. Not in this present proceeding, no, sir.

Q. Can you give specifically just what representation

you have for him; you are not attorney for him; you

are not appearing for him, you are filing no papers, you

are not representing him; just state what it is.

A. My answer is, as I have heretofore answered, and

T can't make it any plainer than that; that is all. I

said that this proceeding here is but a branch or a con-

tinuation of the old case, and I take it for granted that

when our compensation is determined, that this recov-

ery, if there is any in the cause, growing directly out of

our labor and efforts on behalf of Ernest B. Tull in the

other proceeding, will be taken into consideration in al-

lowing us a fee, if any is allowed, out of this child's es-

tate. And that is the only way I can answer that ques-

tion, Mr. Dewart. I don't claim to represent him here

by papers or filing any papers or anything of the kind.
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Redirect Examination.

(By Mr. L. B. NASH.)

Q. The complaint in this cause shows the interest

we have for Ernest B. Tull, doesn't it?

A. The complaint in this cause shows the interest

that we claim as against this child.

Q. And shows the services we have been rendering

Ernest B. Tull and are rendering him now, does it not?

A. Exactly.

Witness excused.

Mr. L. B. NASH.—Counsel upon the other side have

attempted to introduce portions of the past record of

this case to prove certain things. Now, out of abund-

ant caution, I am going to tender the entire record, not

that it is relevant and not that it is competent.

Thereupon a recess was taken until 2 o'clock P. M.

Special Examiner.

Piled Sept. 26, 1901. A. Beeves Ayres, Clerk. By

F. C. Nash, Deputy.

October 23, 1901, two o'clock P. M.

Pursuant to notice, the parties met al the office of

the Special Examiner, room 338, The Riookery, Spokane,

Wash.

Present: P. \Y. Dewart, Esq., L. (5. Nash, Esq., and

James Dawson, Esq.

Thereupon the following proceedings were had. to

wit:
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L. G. NASH, recalled for further cross-examination

on behalf of William L. Tull and Dora May Dormitzer,

testified as follows:

(By Mr. DEWART.)

Q. Mr. Nash, you have testified to and introduced in

evidence a contract with William L. Tull. Will you

state the particulars regarding- the execution of that

contract? A. I can't d'o> that.

Q. You don't recollect the particular day it was exe-

cuted; it is marked the blank day of April, 1897.

A. No.

Q. The witness is H. N. Black. Do you know who

he is? A. No, I don't know him at all.

Q. Were you present' when this was signed?

A. No, I was not. I think that contract was exe-

cuted, though, in California.

Q. You think it was executed in California?

A. I think so, yes; in fact, I know it was.

Q, It was executed in California? A. Yes, sir.

Q. Who prepared the contract for execution?

A. I don't know, I am sure.

Q. You did not? A. No, I did not.

Q. Had you any correspondence with William L.

Tull before it was executed? A. None.

Q. Did1 you send it down to him for execution?

A, No.

Q. Did he volunteer to send it up?

A. Well—yes, he volunteered to send it up.

Q. That was before the suit was instituted. Are

you sure of this? A. Yes.
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(). I call your attention to the contract itself. The

!;isi paragraph of it says, "Suit for which claim is now

pending in the Superior Court of the County of Spo-

kane, Washington, wherein Dora May Dormitzer is

plaintiff and the German Savings and Loan Society, a

corporation, organized under and by virtue of the laws

of California et al., are defendants."

A. The case had not been started at that time,

though.

Q. Then what suit was referred to when it says, "Is

now pending in the Superior Court"?

A. I did not draw the contract, and while we in-

tended to file that suit before William L. Tull concluded

to be a party to it, I don't think it was started at that

ti , it might have been, but I don't think so; in fact, I

know it was not.

Q. What was this contract drawn in your office?

A. No, no. I did not have anything to do with the

drawing of the contract at all.

Q. Did your father?

A. No, I don't think he did.

Q. Did you have any negotiations with William L.

Tull? A. None.

Q. Well, how then was the contract arranged be-

t ween yon?

A. Paul Dormitzer undertook to gel that contract

from William L. Tull.

Q. On your behalf? A. Yes, on our behalf.

Q. You talked over with him the terms?



Lucius B. Nash et al. 115

(Testimony of L. G. Nash.)

A. Yes.

Q. That was in advance? A. Yes.

Q. And did he go down to California?

A. He did.

Q. On your behalf?

A. No, not on our behalf; on his own behalf.

Q. What was his interest in it?

A. He wanted, and so did Mrs. Dormitzer, wanted

William L. Tull to join in the litigation with her and

to provide a fund for the payment of the expenses of

the litigation. Paul Dormitzer went down there to

California, to see whether William L Tull was willing

to g^ into the litigation, and see whether he would con-

sent to setting aside a portion of his interest in the

property to pay for the litigation, and also to see

whether he wanted to employ us as attorneys in the

case.

Q. Did you have any conversation with Paul Dor-

mitzer regarding your fee?

A. Not other than this.

Q. Before he went to California.

A. We told him that if we took the litigation con-

tingently that we would not be satisfied with anything

less than 5€ per cent of his interest.

Q. That is, you refused to take it unless he would

give you 50 per cent? A. Exactly.

Q. Any other conditions or terms?

A. No, no other conditions or terms.

Q. Who was to furnish the money?
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A. Dora May Dormitzer and William L. Tull, be-

tween them.

Q. Did you have any arrangement with William L.

Tull about that?

A. I did not, no, but Paul Dormitzer did.

Q. About his furnishing the funds?

A. For which he was to pay one-half, and she was

to pay the other half.

Q. Did they ever furnish any funds?

A. Well, they entered into a contract with the Ex-

change National Bank, whereby a fund of $400 was

provided for the litigation.

Q. Who was it entered into a contract with them?

A. Mrs. Dormitzer and William L. Tull.

Q. Both of them? A. Both of them.

Q. You are sure of that? A. Yes, sir.

Q. Have you examined the papers wThich have been

filed by the Exchange National Bank in this case?

A. No, I don't think I have seen them.

Q. Were you served with a copy of their papers be-

fore they interpleaded?

A. No, we were not served at all.

(,)• What I mean is, that you accepted service of it?

A. Yes, my father accepted service in the court-

room there, hut we never goi the copy.

Q. Now, when you were talking with Paul Dormitzer

hud he any authority to represeul William L. Tull?

A. No, I don't think he did. At that time he under-

took to go down to California, however, to see if he
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would not join in the litigation and to employ us and to

create a fund for he and his sister to litigate with, and

he came back here with that contract and a power of

attorney from William L. Tull.

Q. Was this contract with the Eixhauge Bank before

or after that time?

A. I think it was contemporaneous with it; I would

not be certain though; any way it occurred shortly after

Paul got back.

Q. You speak here also of a contract with Dora May

Dormitzer? A. Yes, sir.

Q. Was that made at the same time?

A. Just about the same time.

Q. Did she sign that? A. Yes.

Q. Were you present when she signed it?

A. Yes, sir.

Q. That calls for how much?

A. Thirty-five per cent.

Q. What were the other provisions of that contract?

A. There were no other provisions of the contract,

except she was to pay us 35 per cent of whatever was

recovered of the property in the litigation.

Q. I understood you to just testify that you stated

positively that you would not take the case unless you

were paid 50 per cent of what was recovered?

A. I can explain that. When Paul Dormitzer

spoke to us about the case I was reluctant to go into

the thing without a guaranty that the proper fund

would be created to litigate with, inasmuch as I did not
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want to go down into my own pocket to pay those costs

mid expenses, and he was without means, and so was

.Mrs. Dormitzer; they were both very poor, had nothing

and were in d<-ht, and negotiations were pending f<>r a

long time, and William L. Tnll was a very uncertain

quantity, and we did not know whether he would join

or whether he would not, and finally I said that I would

l»e willing to let 1.% per cent go off our compensation, if

he could use it in any way to create a fund to pay the

necessary costs and expenses of the litigation, and upon

thai basis we closed.

Q. Who closed?

A. Mrs. Dormitzer and ourselves.

Q. This conversation was between you and Mrs. Dor-

mitzer then, wras it?

A. Well, it was between Mr. Dormitzer and Mrs.

Dormitzer. He had most to do with the business.

Every lime I would attempt to talk to her she would

refer the thing to Paul, and Paul was in our office. At

thai time we talked the matter over through a period

of several months, and it was a long time before we got

together in any way in tin- matter. We proceeded very

slowly in the matter, for the reason that at the time

that Dormitzer spoke to US the case had been in the

hands of live different Lawyers of this town, who had

Bald and who had advised the Tnll children that they

had no righl to recover, and they were lawyers <»f g 1

standing here, ami I'm- that reason we proceeded very

slowly with tin- matter; we wanted to make ourselves
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sure upon the law and upon the facts before we made

any move and before we closed any contract with those

people. And when I commenced this suit, I dismissed

the suit that had been commenced by Messrs. Jones,

Voorhees & Stephens and Messrs. Scott & Rossiow to

recover this identical property; the suit was improperly

brought, as I deemed it, and it was dismissed; Messrs.

Jones, Voorhees and Stephens and Messrs. Scott & Ross-

low saying that the Tull children had no right to re-

cover. And we were a long time at getting at the facts

and the law and closing with the Tull children on these

contracts.

Q. You say you were willing to relinquish 15 per

cent, but you drew the contract for 50 per cent just the

same?

A. Oh, no. I told both Mr. and Mrs. Dormitzer, who

were then husband and wife, that it was out of the

question for us to provide any costs for the litigation,

that they would have to provide that, and they had no

means whatever, neither of them, nor did William L.

Tull nor any of them. F. M. Tull was not willing—had

no money or would not advance any money in the mat-

ter, and they were not on very friendly terms anyway,

and Paul Dormitzer was for a long time trying to get

us, induce us, to embark in the litigation. We told him

what our charges would be, that it would be 50' per

cent of Mrs. Dormitzer's interest and any other inter-

ests that we might represent. And Paul and Mrs.
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Dormitzer were both willing to pay thai compensation,

i»ui they said thai they had no way of creating a fund,

no method of raising the necessary means t<» litigate

with, and finally I said to them, "We will take 35 per

cent, and you can use the 15 per cenl of that, or what-

ever additional you want to put into it, to create a fund

for the litigation." Thereupon, I had a Ion*; conference

with the Exchange National Bank, with Mr. Jacob

Hoover, who was then President, Mr. Dodson and Mr.

Dyer (who is now President of the Exchange National

Bank); they had a claim against F. Mi. Tull for some

five or six thousand dollars, a second mortgage on this

property, and Paul Dormitzer and his wife undertook to

enter into a contract with that hank whereby they were

to get a certain per cent of what was recovered.

Q. What per cent?

A. Well, I was under the impression that it was 15

per cent of what was recovered; that was the talk all

of the time; that was what 1 understood it to be, but

that matter was not under my charge or control at all,

Paul Dormitzer undertook t<> bring that about himself,

and 1 paid but very little attention to it myself, except

to go down to Exchange National Bank and explain to

these gentlemen what the rights of these people were

and their chances of recovery, ami upon the explanation

that I made to them down there they were willing t«»

advance (400, provided thai Paul Dormitzer and .Mrs.

Dormitzer would enter into a contract with them to give

i hem a certain per cent of what was recovered.
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Q. Did you present the petition to the bank for the

money? A. No, I presented no petition at all.

Q. The application, I should say, not petition?

A, No, I did not present that. Mr. Dormitzer pre-

sented that.

Q. Did you sign an application to the bank for that

money?

A. Yes, I signed it at their request; I did not think

it was worth while, but they thought that I ought to

sign it, and I did sign it.

|Q. That was the petition for the money?

A. No, the application for the money.

Q. The application for the money, you did not pre-

sent that? A. No.

Q. You are sure of that?

A. I am not sure of it; the matter occurred some four

years ago, and I did not pay very much attention to it,

as the matter of arising the necessary funds was left

to Mr. Dormitzer and his wife.

Q. You think they signed the application to the bank,

and not you?

A. Well, I don't have any distinct recollection of

signing any application; I know this, that I went down

there and I met these gentlemen, that I have spoken of,

that were connected with the bank, and we had a long

talk, and I explained the facts and the law as we un-

derstood it, and what we thought we could recover, and

upon the representations that we made at that time

—

that I made—they consented to loan
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Q. T<> whom? A. To .Mrs. Dormitzer.

Q. To Mrs. Dormitzer? A. Fes.

Q. Not to William L Tull?

A. And they were to gel a certain per cenl of what

was recovered out of her share. Now, my impression

was and has been all of the time thai it was 15 per

cent, because thai was the talk all of the time; whether

they exacted more or whether they exacted less, I did

not pay very much attention to that.

Q. I understood you to say a while ago that William

L. T'nll go1 some money from the bank for litigation?

A. No, no; we consulted together in the matter, Mrs.

Dormitzer and Mr. Dormitzer and our firm, and she did

not think it was hardly right that she should sacrifice

to secure the money alone for the benefit of William L

Tull, and we thought that if he was to share in 1 he fruits

of this litigation that he ought to pay his proportionate

share of the expense, and Paul Dormitzer went down to

California to see him and came back with a power of

attorney, and entered into some arrangement with the

bunk, whereby William L. Tull was to pay one-half and

Mrs. Dormitzer to pay the other half of those expenses.

o. Of expenses—] don't understand what you mean

by expenses?

A. The expenses of the litigation, that the Exchange

National Bank agreed to advance t<> these people.

n. Thai is, the siuo?

A. Yes, in the first instance. Von understand the

contract w;is made solely ami onlv with Mrs. Dormitzer
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and her husband, and after Paul went down there he

got a contract and arrangement with William L. Tull,

whereby he was to pay one-half of those as well as hia

sister.

Q. How was it, Mr. Nash, that William L. TulFs eon-

tract was for 50 per cent when Mrs. Dormitzer's was

for 35 per cent?

A. Well, William L. Tull was a very uncertain quan-

tity. We did not know what he was to do and what

he would do and what he would agree to do, and I did

not know him—that is I did know him, I knew him as

a child, and knew him to be a man of no responsibility

in a financial way. I was not under obligations to him

in any way; I felt a kindly interest toward Mr. and Mrs.

Dormitzer; I felt satisfied in this litigation if we could

get 50 per cent of what he had it would be only a fair

compensation, considering the amount of work that

would have to be done, and the trouble and annoyance

of the litigation. If it had not been for my personal

relationship with Paul Dormitzer and his wife, I never

would have consented to have knocked off 15 per cent

of our compensation, because that is the rule and it is

the measure of compensation and the common fee in this

jurisdiction to charge in those kind of cases, 50 per cent

of what is recovered. I did that as a favor to those

people, in order to give them an opportunity to raise that

money, not otherwise.

Q. That is, you entered into a contract with a brother
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and sister to provide the same service for the two of

them? A. Yes.

(,). They were to share the expenses and the respon-

sibility? A. Oh, no.

Q. And you exacted from one of them 35 per cent

and from the other fifty per cent?

A. Well, that is what it amounted to, but under the

circumstances that I have just detailed to you.

Q. Was William L. Tull in Spokane in that year?

A. Yes, he was.

Q. When?

A. I think he was here in the month of either May

or June, I would not be positive about it, that same

year, but it was during one of those two months. He

came up here from California and came to see us and we

explained to him thoroughly and carefully what we in-

tended to do, what kind of a suit we had brought—the

suit was then pending—and I exhibited this contract

that we have got to him at that time, and he said that

was his signature and he was satisfied and would abide

by the term of that agreement.

Q. That was in May or June, 1897? A. Yes, sir.

Q. Did William L. Tull have any other attorney in

this litigation? A. 1 never knew of any.

(>. You novcr know of any. Never knew of any

papers that woe signed by any body else as attorney

for William L. Tull in the case?1

A. No, because if I had known of any other papers

being signed by any other attorney 1 would have ob-
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jected to it, because I did not care about being- asso-

ciated with any other persons in that litigation.

Q. And that was true also of your firm; your firm

never knew of any other papers in this case being signed

by any other attorney for William L. Tull?

A. No, I don't know of any.

Q, Do you know of a deed being put on record to W.

Abbott Lewis or anybody else as compensation as at-

torneys for him?

A. I had heard that there was such an instrument

tiled, but W. Abbott Lewis had been all of the time

the attorney for F. M. Tull, and it was my understand-

ing that this was a transaction between William L. Tull

and F. Ml Tull, to secure that half we did not have, of

his property, for either F. M. Tull or Lewis and Tull; I

never knew that it was for compensation for W. Abbott

Lewis as an attorney in the case, never recognized him

as am attorney in the case, because I never knew that

he was an attorney in the case, and had I known that

he claimed rights as an attorney in the case, I would

have objected to his appearance in the matter.

Q. But, as I understand you, you understand it was

an arrangement between F. M. Tull, W. Abbott LeAvis

and W. L. Tull?

A. That was my understanding, yes. I did not un-

derstand that it was a contract between William L. Tull

and W. Abbott Lewis, whereby Lewis was to act as at-

torney for William L. Tull; I thought it was a transac-
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'ion between the three of them for the benefii of either

V. .M. Tull or William L. Tull.

Q. Von knew?

A. I did not pay very much attention to it us a mat-

ter of fad. Mr. Lewis never appeared in the cause; I

never consulted with him and never had any talk with

him, had nothing whatever to do with him; he was a

stranger so far as I was concerned in the litigation. lie

had nothing whatever to do with the presentation <>f the

case, cither in the lower court or in the court above, and

I thought the arrangement that was made between him

and William L. Tull was a friendly affair to secure the

remaining' portion of his interest in that property to

himself or to his father.

Q. You know William L. Tull personally, somewhat,.

and you know him also by reputation, do you not?

A. William L. Tull I have known as a boy here, since

he has been here.

Q. You knew that lie could be influenced to do this

sort of thing?

A. No, I don't think so; I never knew that at all.

(J. Well, whal kind of a person is William L. Tull,

mentally and morally?

A. Mentally, I expect he seems to be smart and

bright; his strength of mind is as strong as anybody's,

hut he is a thief, had that reputation here, as a thief, as

a smart boy.

{}. Then you don'1 know anything about him as a

man? A. Yes, 1 do.
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Q. Or a young man?

A. Yes, he is shrewd. His father is a shrewd man,

and he looks and acts and talks a great deal like his

father, and he is a very far-seeing and deep-sighted in-

dividual, in my opinion, from my talk with him, but a

scamp, nevertheless.

Q. Yon are familiar with the papers which have been

filed in this case in the United States Court?

A. Yes.

Q. Do you know that among those papers in your

claim for a contract with William L. TUll for fifty per

cent of the proceeds? A. Yes.

Q. That there was exhibited and stated in the case

that there was on file in the auditor's office a contract

with William Abbott Lewis and William L. Tull, for fifty

per cent of the net proceeds in the case. You have

stated that you knew that William L. Tull entered into a

contract with the Exchange National Bank for what you

thought was 15 per cent of the proceeds in the case?

A. Oh, no; you are not stating it correctly.

Q. Wait a minute. And you are familiar with the

fact that Pan! Dormitzer has filed against William L.

Tull a lieu claiming attorney's fees for representing him

in the case; that is, that altogether in this case now

there are claims and contracts of William L. Tull

amounting closely to 150 per cent of the proceeds in the

case. Did you know that?
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A. How can I answer that question anyway? I

know this, ]\It. Dewart

—

Mr. DAWSON.— If the* record shows it, it shows it,

and it seems to me that that ends it.

A. (Continued.) I don't know how much it shows

that Paul Dormitzer claims, or anything about it, and

never saw any claim in fact, but I know this, that we

entered into the contract with William I* Tull, did the

work and all the work that was done in his behalf, and

nobody else did any of it except ourselves; that W. Ab-

bott Lewis never appeared in the cause and never did

anything in the matter, neither did Paul Dormitzer;

Paul Dormitzer was not here at the time the case was

tried, either in this court or the court below, and what

contracts he has got from him I don't know anything

about, if he has got any.

(,). Do you consider it the act of a shrewd, sharp

business man or of a man having ordinary ability men-

tally to give contracts exceeding one hundred per cent

of the litigation in connection with the Litigation?

A. I am not going to give my opinion on that at all,

except this, that 1 believe P. M. Tull has no friendly

feeling toward us and never has had, because we have

litigated him heretofore, and that his idea was to heat

us if he possibly could, and 1 have no doubt, in fact, I

know, that he induced that boy of his to go to W. Abbott

Lewis, to give that deed so that he may defeat us in our

contract. I had a talk with William L. 'Hill when he
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was here, iu the month of May or June, I am not certain

which, when I exhibited that contract to him and told

him what we intended to do and what we had done, and

that we had started in the litigation on that contract,

and he was perfectly well satisfied with it, and said it

was all right and to go on, and we did our duty by him

fully and completely.

Q. I cannot stop your answering as you wish, Mr.

Nash. I don't think that is at all responsive to the

question. You decline to answer the question as put?

A. You say so; I don't decline to answer the ques-

tion at all. I told you that I am not going to give you

any opinion on the contracts here and there and every-

where, but give you my impressions about it, that his

idea was and his father's idea was, not especially his,

but his father's idea was to beat us. There is a way of

disposing of attorneys who have been employed and en-

gaged and if William L. Tull wTanted to employ other at-

torneys besides ourselves after he had entered into that

contract with us, there is a way pointed out by the stat-

ute and by the law to dispose of us, but we had bona fide

and honestly started in with him on that contract,

started the litigation and worked under that conract all

of the time and we abided by it, and we expect him to

abide by it now.

Q. Have you ever had any correspondence with Will-

iam L. Tull? A. Never.

Q. Is it customary with you when you win or lose a

case for a client to refrain from notifying him anything
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about ii. to pursue Litigation for a matter of three

years and have in thai time qo connection or communi-

cation of any kind with a client from whom yon expecl

h» receive fifty per cent of the proceeds?

.Mr. DAWSON.—-] would Like to know what is the ob-

jecl of any such inquiry as that.

Mr. DEWART.—You can make your objections.

.Mr. DAWSON.— I ask yon lor your object first, and I

will make my objection afterwards.

.Mr. DKWAKT.-1 stand on the question.

A. I will say in answer to that, .Mr. Dewart. I never

knew where William L. 'Full was, but as soon as the

case was won 1 wrote to him, in care of his father, on

two different occasions, but I never have received an

answer to either of those Letters. 1 did not know where

William L. Tull was; he did not leave me his address

when he Left here, and 1 depended upon his father to

forward the communications that we wrote. We told

him of the success of the Litigation, that the case had

been won. and I never received any response to that

lot tor.

<
c>. That is the only communication you had with

him?

A. Well, I wrote loin twice and did not receive any

response to either of those communications, and if he

did not choose to answer, or <ii.' not see lit to answer, I

did not think I was under au\ obligations to write again.

I wrote him fully ami completely and thoroughly, in-
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forming- him and advising him of just exactly what had

taken place, and the letters were ample and full. He

did not see fit to answer those communications, and I

did not think that I was under obligation to write to a

man who don't answer me.

Q. Yon had no communication with him, I believe

yon had stated, before the contract was signed?

A. None.

Q. And you say that after the contract was signed

you saw him when he was in Spokane, in the months of

May or June, of the same year? A. Yes, sir.

Q. And you had no communication with him after

that that until the fall of 1900—something over three

years' time?

A. I did not have any communication with him at

that time that I know of.

Q. When did you write him?

A. I wrote him in November.

Q. In November of what year? A. 1900.

Q. Did you ever make any inquiries as to his ad-

dress? A. Yes, as much as I could.

Q. Of whom?

A. Well, I inquired of Paul Dorinitzer and his wife

to find out where he was, and they did not know where

he was until after they left here and F. M. Tull and his

daughter and his family. I inquired as to his where-

abouts and they did not give me any information or sat-

isfactory information as to where he was.

Q. When did you inquire of Mrs. Dormitzer?
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A. h w;is in the fall they left here.

Q. That was in is<»7?

A. No, I think they left here in L899; I won't be sure

about that dale, whatever date Mr. Tull left here.

Q. Did y<»u have any communication with Mrs. Dor-

mitzer?

A. No, 1 did not have any communication with Mrs.

Dormitzer—yes, I did, too. I wrote to Mrs. Dormitzer

the result of the litigation; she inquired about it, during

the time it was pending in the Supreme Court, and T

wrote to her and told her of the situation of affairs, and

I wrote to her several communications after the case

had been determined. I have got letters from her, too,

in regard to it.

Q. Before the decision of the Supreme Court?

A. Yes, before the decision of the Supreme Court.

I got a let ter from her.

(,). You wrote to her a number of times, you say?

A. No, I answered one letter that she wrote to me,

that Is all; I never received but one communication from

her prior to the decision of the case in the Supreme

Court.

Q. Do you know who was present when the contract

With Mrs. Dormitzer was entered into?

A. No, Mrs. Dormitzer was out to her home at that

time.

(,). You took it out t here? A. Yes.

Q. And just yon and she wore present when it was

signed? A. Yes.
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Q. Who prepared it? A. I did.

Q. Have you a copy of it?

A. No, I told you—or I testified heretofore—that in

moving from this building that we are now in, in some

way the contract has been mislaid or lost and I have not

been able to find it.

Q. That was the original? A. Yes.

Q. Did you have a copy? A. No, I had no copy.

Q. Did you give her a copy of it?

A. I think I gave a copy of it either to her or to her

husband, I won't be sure which; but we had talked the

matter over thoroughly and a long time before the con-

tract had been entered into.

Mr. DEWART.—I think that is all this afternoon.

We have to go on again, because I find there are some

papers I want to call the attention of the witness to.

Mr. DAWSON.—I have no interrogatories at the pres-

ent time.

Mr. L. G. NASH.—We wish a general objection all the

way through here, as being incompetent, irrelevant and

immaterial.

Witness temporarily excused.

Thereupon an adjournment was taken without date.

E. J. LAKE,

Special Examiner.
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Ami thereupon, to wit, on the 30th day <>f November,

L902, ih«' testimony of L». B. Nash, one of the com-

plainants herein, contained in record of testimony,

and consisting of pages 968 to '.'I'l of s;ii<l record,

which testimony and evidence is in the words and

figures following, i<» wit:

Additional Testimony on Behalf of Complainants Nash &

Nash.

November 21, 1901, 4 o'clock P. M.

The parties met pursuant to notice al the office of the

Examiner.

Present: Messrs. P. W. Dowart, F. (
'. Robertson, L. <i.

Nash, W. S. Lewis.

Thereupon the following proceedings were had, to

wit:

L. B. NASH, being duly sworn on behalf of complain-

ants Nash & Nash, testified as follows:

Direct Examination.

(By Mr. L. G. XASH.)

Q. Now, with reference to the eonnnencemenl of this

cause, will you go on and tell in your own way our rela-

tions with Dora .May Dormitzer as her attorneys in this

cause.

A. Well, the first that I had to do with it— or the

lii f Nash & Nash had t«> do with it
— was something

like eighl er nine months before the suit was actually

brought Paul Dormitzer, the husband of Dora May

Dormitzer, had frequently talked i«» me about bringing
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this suit for all the heirs, and among other things told

me

—

Mr. DEWART.—I object to any conversation with

Paul Dormitzer; he is not a party to this claim, and any

statements he may have made are not binding at all

upon Dora May Dormitzer, Wm. L. Tull or Ernest B.

Tull.

A. (Continued.) —And as the agent and having

charge of his wife's business, he had sought attorneys

elsewhere, two different firms, and they had failed to do

anything in the way of prosecuting the claim, and had

abandoned it and said they could not recover, and it was-

a gone case in every way, and wanted to know if I

would take hold of it for his wife and for the other heirs.

I told him I would, but would not do anything until

such time as he had discharged the other attorneys and

paid them, and disposed of them, and I thought he had

a good case and a meritorious case. We continued

along on this talk—he was then clerking for a grocery-

house here—for several months, and finally he came to

me with the declaration that had now disposed of the

other attorneys and brought the original complaints

which they had prepared in the case.

Q. What attorneys?

A. Well, Scott & Rosslow, and Stephens, Voorhees

and Jones were the other firm. He brought the com-

plaints which they had claimed they had filed, or had

commenced process. We then commenced negotiations

in regard to upon what terms the case should be taken.
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I told him that I would not undertake the litigation

nnder any circumstances unless one-half of what was

recovered for all the heirs was in some way secured and

understood t<> bo paid. I had a good deal of oxporienco

in contingent foes, and I found it very embarrassing,

and that I would in no event undertake to carry on the

litigation, as I knew it would be a serious and expensive

one, unless I could be secured in one-half of what was

recovered in the event of success. He told me that so

far as his wife was concerned, that that would be very

satisfactory, and he knew thai it would be satisfactory

to the other children, Ernest B. Tull, who was a minor,

and Win. L. Tull, the other brother, but he did not know

about that because Wm. L. Tull was away from here.

We had frequent talks in regard to it, and finally we

agreed, so far as we could agree, that that should be the

case. He then brought Dora May Dormitzer, his wife,

down to my office, and we talked and talked upon sev-

eral occasions in regard to it, and we agreed in the first

instance that we were to have one-half of what should

be recovered of her portion of it. I told her in no event

would I take it for less than that. Upon that occasion

also she was extremely anxious about Ernest B. Tull,

who was a minor child; that she wanted his interest

taken care of and looked after, and then spoke about

Wm. L. Tull, but did not seem to be so anxious about

that; she did not seen to manifest the same interest in

\Y. L Tull as she did in Ernest B. Tull. I then told her

that Ernest B. Tull was a minor, ami that no contract



Lucius B. Nash et al. 137

(Testimony of L. B. Nash.)

could be made with him that would be binding, and that

I knew he had no guardian that was acting friendly to

him; that P. D. Tull, the uncle, was a hostile man and

also the father, F. M. Tull, but that we would take his

case and carry through the litigation for him and do

everything we could for him, depending entirely upon

the Court to allow such compensation as our services

were worth under the circumstances. This was very

satisfactory to her, and she acquiesced in that; and

really acquiesced in giving us one-half of what we might

recover. Subsequently Paul Dormitzer made represen-

tations to us in regard to the condition of his finances

and that he had no money to live on, he had no money

to do anything with, and we understood that to be a

fact, and then we talked the matter over and we agreed

that we would finally enter into a contract and take 35

per cent of what we recovered from her, leaving her an

opportunity to use the 15 per cent to raise money in any.

way she could; they were then talking about negotiat-

ing with the Exchange National Bank to raise some

funds to carry on the litigation. I said in view of the

circumstances and things connected with that, that we

would throw off that much and permit her to go on and

make a contract with the Exhange Bank. Paul Dor-

mitzer was present during this conversation sometimes,

and sometimes he was not present. Dora May Dormit-

zer was a girl that I had known here from her child-

hood, and she had gone to school with my girls, and I

knew her very well and very intimately, and we had fre-
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quenl talks in regard to the litigation, ;is we had Pre-

quenl talks in regard to the e\idence in the case, and

were trying to extorl from her, if I could, if she had

any recollections of her mother, and if she had any recol-

lections of her career in Kansas, and if she iia<l any

recollections of how her father had abandoned her

mother, and if she knew anything abonl his coming on1

here and bringing (his fraudulent divorce Biiit, declar-

ing her and all of the oilier children bastards and every-

thing of thai sori. I had a long, serious and continued

talk with her in regard to all those matters. After we

had thus made that contract we went to work immedi-

ately to brief up and to prepare the suit for trial—and

T here state that that work was done entirely, exclu-

sively in our office, and very largely by L. <J. Nash, ami

every authority and every bit of work connected with

th;ii litigation was done by ns alone under my especial

supervision. Thereafter Paul Dormitzer went to the

State of California. Win. L. Tull was then, or supposed

to be, in prison for some crime. He went down in tin 1

interest not only of his sister hut in the interest of Ern-

est B. Tull and of all parties, for the purpose of getting

him to join in the litigation and to make a contract with

us in regard to U-*-^. and also with this understanding,

tlnii if possible he would u«'t him to make ;i contract by

Which he COUld relieve his wife of a portion of the fees

which he had agreed to pay the Exchange Bank. 1 at

tlnii time told Paul and told his wife and told all con-

cerned, thai l thought ;ill the children ought to share
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equally in all the expenses, it was but right and proper

that if they were successful in this case they ought all

to bear the expense, and that I should assist upon the

Court allowing them, if possible. I believe that we fur-

nished—Nash & Nash furnished the money and all the

money for Paul to go down to California for the purpose

of seeing Win. L. lull and getting this contract.

Q. You mean in the form of a loan or in that way?

A. I don't know. I understand that it was our

mone}7
, the money of Nash & Nash, that he traveled on

to go down there. It was a matter which L. G. Nash,

you yourself, had more to do with than I had, as to how

that was done I don't know. Wm. L. Tull in due time

returned

—

Q. Where?

A. From California, bringing us a contract from

Wm. L. Tull—

Q. You mean Dormitzer returned in due time. You

said Wm. L. Tull in due time returned?

A. I mean Paul Dormitzer returned from California

bearing a contract from Wm. L. Tull, by which he

agreed to give us fifty per cent of what we recovered

That contract is here in evidence and has been made a

part of this record. Paul Dormitzer right at that time

brought up what he showed to us, a power of attorney

from Wm. L. Tull to transact and run and control and

manage all of the business.

Q. How long after that did Wm. L. Tull come to

town?
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A. Well, along in the summer Win, L. Tull put in nn

appearance were and came to our office and was in our

office, made it his headquarters for eight or ten days, or

whatever time he was here; I used to see him frequently

about the office, he was in there three or four times a

day; sometimes we sat there for hours and hours and

talked.

Q. How long was he in town?

A. I think he was in here a week or ten days.

Q. Was anything at that time said about the char-

acter of the suit, the litigation and the progress that

had been made?

A. I talked frequently with Wm. L. Tull, and among

other things in regard to this contract that he had made.

Q. What did he say?

A. He said that this contract "This is all right; I

want this contract, and I want you to g<> on with this

business, but I don't want Paul Dormitzer to have this

power of attorney."

<
v>. Why?

A. lie said that lie was going to live here, and he

was going to manage his own business, and if he did

iii)i, he did not want Paul to manage it. He seemed

to have some suspicion of Paul's fidelity or something

of thai soil, ami declared that he was going to remain

here now. And I said, "Now, William, you know about

this contract?" Me said, "Oh, yes, that contract of

yours to give you fifty percent; that is all right; I want

Mint to be just as ii is, and 1 don't want any change,
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and I am glad yon have got the case." And all of that

sort of thing, and "I want you to go on with it." This

he said repeatedly, and he manifested anxiety about

Paul Dormitzer having this power of attorney.

Q. What did he say about his going to live in this

city?

A. As I said, he said he was going to live here, to

remain here, this was going to be his home, he could

attend to his own affairs; and then Win. L. Tull also

at that time said that he understood, and it was with

his approval, and he liked it, that we were looking after

the interests of Ernest B. Tull. I said to him, "You

have nothing to do with it, because you cannot have

anything to do with it, but we are intending to take him

through with the rest of you and make what we can

in this litigation."

Mr. L, ( I. NASH.—I believe that is all I desire to ask.

The WITNESS.—No, I will tell you furthermore, that

Dora May Dormitzer, when she was about to leave here,

that is, after the case had been started on its road to

the Supreme Court, came to me and said: "Here, I am

going away now, and I should like you to give this mat-

ter your special attention, not only for me but for Ernest

B., and I am aware and know of the contract that you

have with William L. Tull, and I shall expect you to look

after all our interests, and look to you especially."

Now, in regard to Francis M. Tull, I had frequent

talks with him in regard to this litigation, and among
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the other things thai lie seemed to be very solicitous

aboul was to take care of the interests of Earnest B.

Tull, repeatedly stating t<> me thai their interests were

identical and thai I must look after his interest. I told

him that thai we intended (<> do, and thai we certainly

should do, because our attitude in the matter was thai

he not only had been seeking to rob his child, together

with his brother P. I). Tull, but we fell a double interest

in taking care of it, and expected to have pay for it,

whatever the Court would allow us, and he said that

was right and he wanted us to look after it. We told

Mr. F. M. Tull thai ii was at our request and solicitation

that YVm. M. .Murray was appointed guardian ad litem,

that we had him appointed guardian, it was at our

solicitation, and that we were looking after the entire

interests and carrying on the litigation just as much

for Krnest B. Tull as we were for the other two children.

1 want to state furthermore that everything went on

in n very pleasant mood there until alter the Supreme

Court had made its decision in the case in our favor.

Then Francis M. Tull came here and commenced at

once, commenced to my personal knowledge t<> create

dissension villi Dora May Dormitzer and ourselves and

W'm. L. Tull and ourselves, and took an active part to

bring about confusion and trouble, and then went so far

;1S to say thai he represented them all as agent, and

anally wenl over and made an appointment with Graves

& Graves by which we were to be dismissed from ser-

vice and then carried it so far as to go into Belt's court
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and make affidavits—which are now on file in this very

case—in which he pretended to represent all of these

parties and to dismiss ns and destroy our rights under

the contract in this case. All of this did not happen

until we had recovered a judgment in the Supreme

Court.

Mr. DEWAKT.—I move to strike from the testimony

all conversations with F. M. Tall and Paul Dormitzer

as being irrelevant, incompetent and immaterial and

not binding upon these children, the three, Wm. L., Dora

May and Ernest B., in any way; and further, to strike

from the testimony all the hearsay which is covered

by the answers of Judge Nash.

The WITNESS.—Now, then, if in this connection,

when you get through with this, if you desire anything

as to this Lewis part of it, I am here to testify on that

branch of the case.

Mr. DEWART.—I want to ask if Mr. Robertson wishes

to cross-examine him?

Mr. ROBERTSON.—I will not consent to the witness

being called any more, if you are closing your testimony.

Mr. L. G. NASH.—This is our claim against Wm. L.

Tull, not on the Lewis part of it at all.

The WITNESS.—This is an independent matter; this

is a part of our controversy with Wm. L. Tull and Dora

May Dormitzer.
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.Mr. \Y. S. LBWI-S. This only goes in as against

—

.Mr. MJWART. Asagainsl ;ill lien claimants. Judge

Nash's stipulation is thai 1 1 1
«

* testimony taken in regard

to any of these claims may be used against any of them,

to avoid duplicating or going over the same ground.

Mr. L. B. NASH.—There is no Buch stipulation as that,

and I don't want the record in this case here encum-

bered, our part of it, with anything that concerns any

other portion of the case; we are separate and inde-

pendent here. Now, if Mr. Lewis has got any matter

here, or Mr. Dewart, who represents the other party,

has anything here, I don't want it brought in our case,

and that is no part of it.

Mr. fc. (J. NASI I.—There is no such stipulation as that.

Mr. DEWART.—The record will show for itself.

Mr. L. B XASH.—It will not show anything of the

kind; it will show that when I gave some testimony in

regard to Paul Dormitzer

Mr. ROBERTSON.—On these particular questions we

have no cross-examination, because I understand you

do not address the testimony to our claim?

Mr. L. B. NASH.—No, not at all.

Mr. ROBERTSON.—] may at the close of your exam-

ination ask some questions; I don't waive the right to

cross-examine.
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Mr. L. B. NASH.—I am ready to testify at any time

I am called upon in the Lewis matter.

Cross-examination.

(By Mr. DEWART.)

Q. You have testified to this beginning conversation

with Paul Dormitzer. Can you state more exactly when

those conversations occurred?

A. Oh, no, they occurred, as I said, six or seven

months before the suit was actually filed, and a number

of conversations that I had with Paul he at last came

right into our office, and he was right there all the time.

Q. He was not in your office when your conversation

took place at first?

A. Leading up to this employment?

Q. Yes.

A. No, he was clerking at a grocery store here.

Q. That was somewhere around August or Septem-

ber, was it, 1895 or 1890, was it?

A. I think that was, yes. Upon the question of

dates, I should be very imperfect in regard to dates. I

believe this suit was brought in 1897.

Q. The spring of 1897?

A. Yes, and this frequent talk was in the summer of

1896 and fall of 1896. I know we talked about it pretty

nearly a year before we at last took action in the matter.

Q. And when did become into your office, after you

had completed arrangements with him to do the attor-

ney's work in the case, or before?
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A. I think along about the time that we had con-

summated the arrangement about our taking the liti-

gat ion ; I think BO.

Q. About when?

A. When we had consummated arrangements about

taking the suits, after he had disposed of the other

attorneys in this litigation.

Q. And he did not come into your office until the

other attorneys were disposed of?

A. I believe not; I would not be sure in regard to

the exact day that he did come in, nor when he left

exactly; I can't remember those dates at all.

Q. Did he dismiss these other suits? I understand

you to say they had been dismissed?

A. I know that he brought to us the complaints that

they had filed. We said that we could not use them at

all, they were of no use to us in our litigation, and we

had an entirely different idea about it than what they

had.

Q. And he arranged with those attorneys to dismiss

the suits and then employed you and came into your

office?

A. He said he did. He said that he brought us the

papers, and said that In- was under no longer any obli-

gation lo them, that they would not do anything and

had not done anything, and wanted us to <ro on with

the case.
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Q. I suppose, then, that Nash & Nash had nothing

to do with these other suits?

A. Oh, not anything in the world. I said these suits

were brought by Scott & Roslow, one firm here, and

they subsequently went itno the office of Jones, Voor-

hees & Stephens. It was in their office for a long time.

Then litigation had been pending here for three or four

years, or this suit had been in some way, before we got

hold of it.

Q^ Now, you have testified to certain conversations

with Mrs. Dormitzer in which you say she made a con-

tract with you for your services. Can you give any

details as to the time or place of the conversation, and

who were present, some way to identify it?

A. No, from the time that Paul came into the office

she was in there probably every day, sometimes twice

a day, and along frequently; there never was a talk

that we did not talk about the case, about some par-

ticular incident in it, and how we were getting along

with it, and the prospects, and all that sort of thing.

As to the particular time when this thing was done, I

don't remember it.

Q. Can you tell the final conversation in which you

agreed and this contract was made for thirty-five per

cent?

A. No, I could not say whether it was one day or

another day, or whether it was

—

Q. (Interrupting.) You are sure you were present,

though?
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A. Certainly, I was there, and talked with her per-

sonally myself, and she looked to me as having known

me; she knew my son, of course, but she looked to mo,

as I thought, as being perhaps a little more experienced

than the younger member of the firm, and talked with

me very freely and very fully about the matter.

Q. Was anything said to you about representing

Dora May Dormitzer alone in the suit and your not rep-

resent ing other parties?

A. Oh, not at all. From the time that we started

in Dora and William and everybody insisted that we

should have charge of the litigation, all of it, being all

interested, having the same thing in view; and more

than all thai, I intimated and said to both of them that

I would not have any connection with other parties,

that I did not propose to be annoyed or to be fettered

or be hampered by any other parties having very much

to do with this litigation; that I felt competent to take

care of it in my own way, and she insisted upon OUT

doing it.

(,). So you dei lined to go into it until you had made

arrangements with all of them?

A. Practically so, yes, except Krnest B. Tull, as I

said all the time, that we could not make any arrange-

ment with liiin legally because he was a minor. 1 knew

that his untie (his guardian) was hostile to him and

had been, and so was his father.

Q. Was this suit prepared before or after you had



Lucius B. Nash et al. 149

(Testimony of L. B. Nash.)

entered into the arrangement with Win. L? It was pre-

pared after, I take it from your testimony?

A. Well, as to the time, when this suit was actually

filed or prepared, I will not now pretend to recollect the

dates, whether in anticipation of having a contract with

William L. Tull made, or whether the suit was actually

begun; I won't pretend to say in regard to that. The

question of filing suit and commencing it was more

especially in the charge of L. G. Nash, all of the matters

of detail. I won't say in regard to that.

Q. I understood you just to say, Judge Nash, that

you declined to go into the case until you had arranged

to represent all the parties. Now, then, I take it that

you did not go into the case, look up the law and the

facts and prepare the pleadings until after the arrange-

ment with William L. Tull?

A. I have no doubt if you understood me to say that,

you certainly misapprehended me. I said that we com-

menced at once after we had talked with Dora May

Dormitzer and briefed up and prepared the case to

commence it, and I presume all of that was done, in

fact I know the brief was made and the complaint was

drawn and everything was ready to be tried before

we sent Paul Dormitzer down to see William L. Tull.

Q. Then you did have the pleading prepared and the

case briefed up before you had entered into any ar-

rangement with William L. Tull?
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A. Oh, I think so; I think the case was all prepared

in anticipation of his joining in the case.

(,). Are yon not mistaken then in your statement,

Judge, that yon declined to have anything to do with

the ease except when they all came in?

A. No, 1 am not mistaken about it at all. I said

and declared then and there that I should not have any-

thing to do with the matter unless we could represent

the entire parties, and that we must represent them,

and I think we did, upon the supposition that William

L. Tull would come in and wcjuld join his sister in the

litigation.

Q. But you did not know that; you had not any cor-

respondence with him, did you?

A. Oh, no, not at that time.

Q. No conversation with him?

A. Not at that time.

Q. And you didn't enter into any arrangement with

him until after the preliminary work of the case, the

collection of the facts and the legal authorities was

completed?

A. Oh, I think not; I think we had prepared all of

the case ready t«> tire off, but that we had not fired it

off before this contract with William L. Tull was actu-

ally made.

Q. Now, you say you have a contract with William

I/. Tull?
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A. Mr. Dewart, I have shown it to you here in the

ease, and the Examiner has a copy of it.

Q. I was going to say, Judge, you presented that

when William L. Tull was not represented here. I did

not represent him in any way at that time, and you put

in a copy; you had the original here and had the Exam-

iner make a copy of it. I will ask you to produce the

original to the Examiner and have him put it in the

case. I decline to accept the copy in the case.

A. I shall refuse to surrender our contract with

William L. Tull, that is all there is about it.

Mr. DEWART.—I don't ask you to surrender it to

me; I ask you to put it in the case. I object to a copy

of the contract going in; it is not the best evidence; if

you have the original that has to go in.

The WITNESS.—I don't care what you do; you can

go on with your cross-examination, and if you want any

papers, you can take legal steps to secure them.

Mr. DEWART.—I notify you and the people who are

with you

—

Mr. L. G. NASH.—If that contract has got to go in

evidence, it can go in; anybody can look at it.

Mr. DEWART.—I understand it was taken out be-

fore because there was nobody to object to the copy go-

ing in.

(I After Paul came back from California with his

power of attorney, did he engage you to represent Will-
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iam L. Thill under his power of attorney; thai is. this

contract which he broughl yon; was not thai signed by

Pan! as attorney in fad for William L. Tnll, under his

power of attorney?

A. No, it was signed William L. Tnll, his own sig-

nature.

Q. And Paul did not engage yon under his power of

attorney?

A. No; he said though, in connection with that, after

he came back, he had not only had the contract signeo

by him, but he had a power of attorney, and "it makes

it doubly sure, because I am now going to employ yon

to go on here with this case." Paul said all of these

things.

o. But did not pretend to employ yon or to make a

contract with you for William L. Tull?

A. He claimed that he had the power and said that

he would do it, said that it was all right, to go on; not

only broughl the contract itself, but he had a power of

attorney also to do with it as he pleased, and seemed

to think that he had additional authority to employ us

and to go on with the litigation.

(,). Air yon claiming under the contract made with

Paul Dormitzer as attorney in fact for William L. Tnll,

or under the contract made with William L.?

\. We are claiming under every possible employ-

ment there is connected with it, both I lie contrad itself

and by virtue of Paul's signature, if he had authority t<»

do it, and 1 think he had.
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Q. Then you are claiming under Paul's contract with

you, Paul acting as attorney in fact for William L. TUll?

A'. I say, no, sir; and you ought to understand it. I

am claiming- under the contract signed with William L.

Tull, together with such other authority as he had pow-

er under his power of attorney to employ us.

iQ. I misunderstood you, Judge. You said a moment

ago that you claimed under both.

A. I did not say any such thing, and unless you are

intending to misunderstand it, you could not help but

understand just exactly what I said.

Q. I beg your pardon. I understood you to say that

you claimed under both, and in any other way that you

could, if you do not, that is sufficient. I simply want

the facts. You do not claim then

—

A. (Interrupting.) I claim under the contract signed

by William L. Tull, his own signature. He said he made

a contract and he wanted it, not only that he made it in

the first instance, but after he came back and showed it

to me, he said, "That is the contract, and I wanti you to

go on under it and perform this service." Paul Doi-

mitzer also told me that he had a power of attorney to

employ and manage his business, and he said he wanted

us to go on even under that, if there was any doubt or

anything connected with it; and I claim that we have a

right under both contracts, so far as that is concerned.

But it is the distinct employment by William L. Tull,

under his own written contract that we performed these

services.
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Q. Oan you give the date more specifically when

William L. Pull was in your office, the time he was put

up here?

A. I cannot; it was when he came back from here

from California, but I think it was in the summer some-

time, July or August, sometime in the summer.

<^. You say he was here a week or ten days yon should

think?

A. I just saw him in the office for a week or ten days;

perhaps he was there very frequently in the office?

Q. Talked with yon personally?

A. Talked with me personally, and frequently, Dora,

his sister, was there talking about the case and the

litigation, how it was getting- on, and their prospects for

recovering.

Q. Did he say anything to yon at the time about em-

ploying other attorneys? A. Who?

Q. William L.?

A. On the other hand, he said he did not want any-

body to have anything to do with it but us, and I told

him I did not want anybody else to have anything to do

with it.

Q. And he was in your office, out and iu, all the time

that ho was in town, 1 take it?

A. I think there was not a day that he was hero thai

he was not, as I say, and sat there for an hour at ;< time,

and lie would come in the forenoon and the afternoon;

ii seemed to be his place of loating. place of beadquart-
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ers, all very naturally, I suppose; Paul was bis brothei

in law, and was there in the office.

Q. And never up to the time that he left gave yo**

amy intimation of his wanting to employ other attor-

neys?

Mr. NASH.—I object to that as being improper cross-

examination.

A. Well, no; on the other hand, he never intimated

to me that he was going to employ an attorney, or

wanted to employ one, but continually expressed him-

self as wishing us to go on and take care of his interests,

and all of that sort of thing.

'Q. Was it this time that he explained to you about

his enmity toward Paul and his feeling toward him;

was it at this time?

A. Yes, that was among the other things that he

said, speaking about the contract that he had made, the

written contract, he said that was all right, but he

didn't want Paul to have a power of attorney. He said

that he was going to live here himself, and that he could

take care of his own business and did not want Paul to

have any control over his property, or anything of that

sort, he was here to manage it himself. I also gath-

ered—I don't know, this is an intimation—I gathered

that he did not feel very friendly at least toward Paul,

for some reason; what it was I don't know. But that

might have been imagination more than anything else,

than anything that he said; I gathered from his manner
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and his talk thai he and rani had ceased t<> be friendly.

Whether thai is bo or not, I don't know.

(>. Did he afterward draw up a revocation of this

power of attorney? A. Did he?

Q. Yes.

A. Well, as to that now I don't remember. T know

I told him that it was an easy matter, if he didn't wain

him, to have a power of attorney, it was a very easy

matter for him to revoke it. Whether we drew up one

oi' not, I say I don't know now.

'Q. He had not sent yon any revocation of his power

of attorney, had he?

A. I don't know as to that; that is a matter the

details of things of that sort, that came more within the

immediate knowledge of L. G. Nash, who had more an

thority than 1 had, but whether that was done or not, I

don't remember.

Q. But in any case, he did revoke the power of attor-

ney while he was here?

A. Well, I will tell yon about that. I don't know as

to that, bnt I never heard of that revocation of that

power of attorney until after the suit had been decided

in the Supreme Court definitely. That is the time when

I heard of Mr. \V. Abbott Lewis being in some way con-

nected with it.

Q. When William L Tnll talked to you and said that

be did not want Paul to have a power of attorney, did

yOU think the power of attorney went on then just the

same on record and continued in existence?
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A. I myself did not pay any attention to that. I told

him, says I, '"William, if you don't want Paul to have

the management of your business, it is a very easy mat-

ter for you to revoke and annul all that/' I don't know

but what it was annulled there in the office by us or bv

L. G. Nash, I don't know but what it is; I myself have

no recollection in regard to it. I told him that it was a

very easy matter to have it revoked.

|Q. You don't know whether you had the revocation

recorded or not, filed in the clerk's office?

A. I don't know myself. I say that might have been

done in the office and might have been done by L. G.

Nash; that I don't know anything about.

Q. You have testified to a conversation had with

Dora May when she was leaving the city here. Can you

give any particulars of the time and place and who were

present at that conversation?

A. No. She and Paul had some trouble in regard to

their domestic affairs, and it finally culminated in a

divorce, and I refused to have anything whatever to do

with that either way; I would not touch it or have any-

thing to do with it in any way whatever; and, as I under-

stand, she afterwards went to W. A. Lewis, and he acted

as her attorney in getting a divorce, I believe; I think he

did.

Q. When did she leave the city?

A. I don't know about that, either.

Q. Can you approximate it?
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A. No, I canM approximate it when she left Bhe

left, I know that, shortly after that, after the divorce

proceedings was had she left with her father, and then

afterwards brought up in Chicago. Her little boy, the

son of Paul Dormitzer and she, lives with F. M. Tull, in

Cedar Rapids; I understand he has adopted him.

Q. Did she leave before or after the trial of the ease

in the Superior Court? Can you fix it that way?

A 1

. Well, now, I don't remember as to that. I think

she was here at that time
; I am not sure.

Q. When did Paul leave your office?

A. I can't say.

Q. Was that before or after the trial?

A. My recollection about Paul having left the office

—

he was around the office some little time and had an

uncertain place of living. He stayed there for a month

or two months in our office, but pretended he was getting

an office somewhere else; just the exact time when he

permanently left our office and took up his abode some-

where else, I don't remember. I know that he had made

up his mind not to stay in our office, or we had made up

our mind not to have him, and he was sonic month Of

two months in finding quarters, but still around the of-

fice, and just the exact time lie left, I don't remember.

Q. After William L.'s visit hero, thai week or ten

days that you Spoke of, when did you next hear from him

or have a communication with him?

A. Mr said among other things thai be was going

down to California to settle up sonic of his business and
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would be back very soon. The next that I heard of him

he had formed very intimate and personal relations with

the authorities in California, and could not be spared;

the executive and some of the wardens there were exer-

cising confidential relations with him, and he could not

be spared from the State. I have not heard from him

since, except through his father.

Q. Have you written to him?

A. I have undertaken to write to him once or twice,

but I never could i>et any communication to him or from

him.

Q. When did you write to him?

A. Oh, I don't know. I understood that he was in-

carcerated for ten years in a very rank and very violent

case of robbery; in other words, as I understood it, that

he had simply bitten a diamond out of some prostitute's

ear, a diamond worth about I^OO, and was sent to the

penitentiary for ten years.

Q. Have you copies of the letters you wrote to him?

A. No, sir.

Mr. L. (1. NASH.—Yes, I have copies.

The WITNESS.—I say I have not.

Q. I am referring- to you also as Nash & Nash. You

don't know if the firm have or not?

A. I don't know anything about what the firm havt

in regard to copies of letters or anything that they have

written to William L. Ttill; I am only speaking of what

I did. I did not myself keep a copy of any letter.
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Q, You did write to him, bnl you don't recollect the

time al all? A. No.

Q, Was it before or after the decision of the Supreme

Court?

A. I don't think I have ever written to William T..

Tull. The communications thai I have had in regard

to the matter have been with his father, F. M. Tull, who

lias pretended to represent and to be the agenl of Will-

iam L. Tull, and claims thai he is the agenl and claims

that he represents him and has the authority to repre-

sent him. Mr. P. M>. Tull all the while claimed that, and

claims that now, thai nobody had any right to represent

him but he himself, and he came here after the decision

of the Supreme Court and said that he was going down,

he was going to tell him all about this case, and he was

going down for the purpose of having him do this and

having him do that; and came back with authority from

him to do these things, which he pretended i<» have.

(,>. Now, these conversa t ions that you had with F.

M. Tull, that you testified to, can you identify them more

particularly, Judge, as to the time and place and persons

present?

A. I don't think there was scarcely any time, after

the Litigation actually commenced and after .Mr. Tull had

been- we talked with him with regard to being a wit

neS8 in the case and what lie would testify to. for li<'

manifested solicitude upon every occasion that this liti-

gation should be carried on for ill.' benefil of all the

heirs, and especially Ernes! B. Tull, the younger boy.
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Q. That was all the authority, I suppose, you had to

represent Ernest B.?

A. Why, I claimed and claim right now that nobody

had any authority to represent Ernest B. Tull; his father

was hostile to him; his guardian, P. D. Tull, was hostile

to him.

Q. His guardian ad litem had authority, didn't he?

A. I know, but we had brought him into the case

and commenced the suit and had a guardian appointed

for him, and the guardian ad litem could not do any-

thing for him; he could not make any contract for the

boy.

Q. Did you represent the guardian ad litem in the

suit?

A. Yes, we represented him. We claim that we had

charge of this entire litigation from beginning to end

and were the sole attorneys in the matter; and we

appointed William M. Murray and had him appointed

because the law requires it; nobody else can appear but

the guardian ad litem, and the guardian ad litem cannot

make any contracts for a minor of that kind.

Q. A guardian ad litem can employ counsel, can he

not? A. He can employ counsel for himself.

iQ. As guardian?

A. Yes, he can employ counsel for himself. William

M. Murray pretended that he did, and he said he did, and

we signed the record as the attorneys for William M.

Murray, guardian ad litem in this case.
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n. Did Judge Murray employ you as counsel?

A. Certainly he did ; he said s<» in his application.

Q, ran you give the details of time and place of the

contract ?

A. No, we had liim appointed guardian ad litem, and

he immediately— We had charge of the entire matter

and made up the issues. Mr. Murray did not have a

single thing to do with the making up the issues in this

case at any time, and so says, and so testities right here.

He did not protend to have anything to do with making

Up the issues of this case.

Q. You can't give any details of the contract that

yon entered into with William M. Murray to represent

him?

A. Xo. William M. Murray brings in his contract

himself and says that he has employed us and wants us

to have pay for our services for him.

Witness excused.

[Endorsed]: Filed Nov. 30, 1902. A. Reeves Ayres,

Clerk. \'>y P. Q Nash, Deputy.
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And thereupon, to wit, on April 14th, 1902, the testi-

mony of W. D. Scott, called on behalf of the Tull

children, contained in record of testimony and con-

sisting of pages 1165 to 1178 of said record, which

testimony and evidence is in the words and figures

following, to wit:

W. D. SCOTT, sworn on behalf of Tull children, testi-

fied as follows:

Direct Examination.

(By Mr. DEWART.)

Q. What is your name? A. W. D. Scott.

Q. Your profession? A. Lawyer.

Q. How long have you been practicing law?

A. In this State since the summer of 1888.

Q. WT
ere you an attorney for Dora May Tull, or Dor-

mitzer, or William L. Tull, at any time?

A. I was.

Q. For both of them?

A. I was, together wtih the firm of Jones, Voorhees

& Stephens.

Q. Did you bring for them a petition in the Probate

Court regarding the estate of their mother?

A. I filed some papers in regard to that, I don't re-

member just what the papers were; it is quite a while

ago.

Q. Did you also bring a suit in their name against

F. M. Tull with regard to the interests they had obtained

through their mother's estate?
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A. I also started ;i suit to determine that matter; I

don't remember the particulars now, al iliis time, but

ii was in connection with their mother's estate.

(,). Who were the attorneys for the complainants or

petitioners in the probate proceeding?

A. 1 was; I don't remember whether Jones and Voor-

hees were connected with them or not.

Q. Was Mr. Paul Dormitzer one of the attorneys for

the petitioners?

A. I don't think he was admitted to the bar at

that time, if I remember right.

(,). Hut he certainly was not attorney for the peti-

tioners? A. No, he was not attorney.

Q. Was he attorney for the children in the suit

brought against F. M. Tull that yon have spoken of?

A. No, not in connection with the suits that we

brought at that time.

(,}. Was he the party plaintiff in that suit?

A. 1 think he was joined with his wife at that time.

.Mr. MILLER- 1 think I will object to all this testi-

mony as irrelevant, incompetent and immaterial.

(,). 1 hand you the original complaint in that action,

.Mr. Scott. Von may refresh your memory if necessary.

I asked you why .Mr. Paul Dormitzer was made a plain*

till' ill thai suit ?

A. Because at the time he was husband of Dora May

Dormit zer.
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Q. Did he have any other connection with the suit

when it was in the first part of it, while you were attor-

ney in the case?

A. As I remember, the only thing that he did for us

at the time was assisting to look up the testimony.

Q. I call your attention to the testimony of Mr. Paul

Dormitzer regarding the probate petition spoken of on

his direct examination, where he says, "I drew up a

petition for an accounting, took it over to W. D. Scott,

attorney of record, in this town, at that time, asked

him to subscribe it with his name, leaving mine entirely

off, in which petition I asked for an accounting by the

guardian appointed by the Court of that estate." I

will ask you if that is a fact, Mr. Scott, with regard to

the preparation of that petition?

A. He never drew up any petition for me connected

with the case at all.

Q. Who drew up that petition in the probate pro-

ceedings?

A. If my memory serves me correct that is myself;

it is myself; it is quite a while ago. I don't know just

what the petition contains.

Q 1

. With regard to the complaint in your hand, Mr.

Dormitzer testifies on his direct examination, "I drew

up the complaint, which was looked over by W. D. Scott,

and commenced an action against the German Savings

and Loan," etc. I will ask you the facts regarding the

drawing up of that complaint, Mr. Scott, as far as Mr.

Dormitzer's connection with it?
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A. I drew the complainl up myself.

(). Did .Mr. Dormitzer have any pari in the drawing

of i hat complainl

?

A. lie had nothing to do with the drawing of it. I

sec certain ear-marks here of my own handwriting that

I recognize where I corrected the complaint after it was

typewritten.

Q. Mr. Dormitzer testifies that lie briefed the case

for the complaint which was filed by yon, and that that

brief, with his authority, was handed over to you, and

thai practically all of the legal work in the case was

done by himself. I will ask you what are the facts in

regard to the legal work in the case so far as you know

being done bv Mr. Dormitzer?

A. I had no knowledge of his briefing- it, have no

knowledge of it.

Q. Did he ever do any of the legal work in the case,

to your knowledge?

A. Not for us at any rate. I and Mr. Jones and Mr.

Voorhees looked up the law on it at different times and

((insulted together about it.

o. 1 call yoi ir at lent ion to Mr. Dormitzer's test imony:

"As I say, .Jones, Voorhees & Stephens and \Y. D. Scott

appeared as attorneys of record in that case; as I say,

however, they never took any active pari in the case

Other than merely then appearing as attorneys and

resting upon the facts as I secured them in the briefs

and authorities." l will ask fou what are the facts
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regarding this, if this statement is a correct statement

of the facts?

A. I think I have already answered that in my
former answer.

Q. That is, that it is not true?

Mr. MUNTER.—I object to the suggestion to the wit-

ness.

A. He never looked up any law for us in regard to

the matter at all. He did assist somewhat in looking up
some of the evidence.

Q. I call your attention to the further testimony of

Mr. Dormitzer in his direct examination speaking of

this same case: "Those facts were all briefed up my
myself, and I submitted authority upon authority to

my assistants, Jones, Voorhees and Stephens and W.
D. Scott in support of my contention. I am satisfied

that during all of that time neither Jones, Voorhees and
Stephens nor W. D. Scott did anything in the way of

informing themselves upon the law, and that they

rested entirely upon the authorities which I submitted

to them." I would ask you regarding the correctness

of this statement?

A. He did not submit any authorities to me. As
to Jones, Voorhees and Stephens, I could not say.

Q. In other words, you and Jones, Voorhees and

Stephens were the real attorneys in the case and did

the attorneys' work? A. That is correct.
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n. Ami wciv assisted in the collection of the facts

by Mr. Dormitzer, is that correct?

A. That is correct.

Q, And that is the only work he did to your knowl-

edge? A. That is all I remember of his doing.

(,}. I will ask you if Mr. Dormitzer was at that time

representing Dora May Tail? A. He was.

{}. And were his services and his actions any other

than those of a husband financially interested in the

outcome of the litigation which the wife was engaged in?

Mr. MTXTEK.— I object as incompetent and imina-

terial, and calling for a conclusion of the witness.

A. I think his main interest was because of his being

interested in the matter in connection with his wife.

Q. Did you have any knowledge or understanding,

or information that he was interested other than merely

as the husband of Mrs. Dormitzer?

A. No, I did not.

(I Did you continue as attorney in this case?

A. At the time Mr. Dormitzer was looking up testi-

mony he was to procure the testimony of 1\ M. Tull

if possible. Mr. Tull seemed to be interested with the

mortgage company at the time or for himself more in

particular; he couldn't furnish the testimony that was

desired, and owing to these facts we did not push the

suit ni tin- time, and finally dropped it.

<y Did you formally withdraw?

A. 1 never formally withdrew from the case)
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Mr. DEWART.—At this time I offer the formal with-

drawal the original record in the case of Jones, Voor-

hees & Stephens, which I ask to have copied in the

record so I can return the original, and also the ap-

pearance of Paul Dormitzer as attorney in the case, and

ask to have that copied in the record.

The withdrawal is marked Tull Exhibit "A2," and the

appearance is marked UA3," and both copied in the rec-

ord as follows:

Tull Exhibit "A2."

In the Cause of PAUL DORMITZER,
DORA M. DORMITZER, His Wife,

Plaintiffs,

vs.

GERMAN SAVINGS AND LOAN
SOCIETY (a Corporation), EX-
CHANGE NATIONAL BANK (a

Corporation), F. M. TULL, P. D.

TULL, WILLIAM L. TULL, and
ERNEST B. TULL,

Defendants.

Stipulation to Withdraw.

We, the undersigned, appearing as attorneys of rec-

ord in the above-entitled action, hereby stipulate and

agree to withdraw from said case, in favor of whatso-

ever attorney or attorneys said plaintiff in the above

action may desire or elect to appoint or engage in our
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Btead or place, for the prosecution of the case, we hav-

ing received compensation for ourselves up to date.

Signed this 28th day of December, L896, A. D.

joxes, Y<>oi;iii-;i;s & STEPHENS.

Tull Exhibit "A3."

State of Washington, ^
Lss.

County of Spokane. J

PAUL DORMITZER and DORA M.

DORMITZER,
Plaintiffs,

vs.

GERMAN SAVINGS AND LOAN
SOCIETY (a Corporation), EX-

CHANGE NATIONAL BANK (a

( Wporation), F. M. TULL, P. D.

TULL, WILLIAM L. TULL, and

ERNEST P. TILL,

Defendants.

To the Above-named Defendants and Their Attorneys,

Cyrus A. Happy and Stiuvo, Allen & McMicken:

Please take notice, that henceforth, the undersigned,

Paul 0. Dormitzer, will appear as the sole and only

attorney for plaintiffs in tie- above-entitled cause, the

linn of Jones, Voorhees & Stephens having stipulated

to withdraw from said rase, and which stipulation is

on tile with the county clerk of said court. Henceforth,
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you will serve and address any and all matters, papers,

motions, pleadings or notices upon the undersigned.

PAUL O. DORMITZER,

Attorney for Plaintiffs,

Spokane, Wash.

In the Superior Court.

State of Washington,
^

County of Spokane. J

> ss.

PAUL C. DORMITZER and DORA M.

DORMITZER,
Plaintiffs, •

VS. /

GERMAN SAVINGS AND LOAN SO- \

CIETY (a Corporation), EXCHANGE
NATIONAL BANK (a Corporation),

F. M. TULL, P. D. TULL, W. L.

TULL, ERNEST B. TULL,
Defendants. /

To the Above-named Defendants and their attorneys-,

Cyrus Happy and Sturve, Allen and McMicken:

Notice: I hereby constitute Paul C. Dormitzer as my

sole and only attorney to represent and defend my in-

terests in the above cause.

DORA M. DORMITZER.

Q. Mr. Scott, did you have any written arrangement

with Mr. Dormitzer for your compensation in that case?

A. I think there was some written agreement.
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Q, I will ask you to examine that paper and sec if

thai is the original contract for compensation agreed to

be paid the attorneys for Mrs. Dormitzer and Paul Dor-

mitzer for services in thai case?

A. That looks like my signature to that paper.

Mr. DEWART.—Is there any objection to the execu-

tion of that paper?

Mr. MUNTER—No there is no objection on my part.

Mr. DEWART.—I offer that in evidence and ask that

it be copied into the record.

The same is marked Tull Exhibit "A4," and the same

is copied into the record as follows:

Tull Exhibit "A4."

This agreement made and entered into this 12th day

of November, 1894, by and between Dora May Dormitzer

ami Paul Dormitzer, her husband, parties of the first

part, and W. D. Scott and Jones, Voorhees and Steph-

ens, parties of the second part, witnesseth:

That for and in consideration of the services rendered

by the parties of the second part, for the parties of the

firsl pari as follows: Parties of the tirst part agree to

prosecute any and all claims that parties of the first

part, or either of them, have against I\ M. Tull, or Perry

Tull, or both of them, for the purpose of securing all

moneys ami property belonging to the said Dora M.

Dormitzer, ami if necessary fur the purpose <>f obtain-

ing the same, the said parties of tin- second pari agre<

hi try any and all causes necessary therefor, in any am!
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all courts in the State of Washington, that it shall be

necessary, that said cause or causes, if any, shall be

tried, and use every effort and endeavor on the part of

the parties of the second part, to secure for the parties

of the first part, all said claims and property above

mentioned; for which services the parties of the first

part agree to pay to the parties of the second part the

sum of $2,500.00, which said $2,500.00 is to be paid out

of the first moneys obtained by virtue of the prosecution

of said claim or claims. In the event that the dispute

between the said Dora M. Dormitzer and Perry Tull, or

F. M. Tull, or both of them, be compromised and settled

for less than the full amount claimed, then the parties

of the second part shall be paid such proportion of th^

$2,500.00, as the amount obtained in compromise bears

to the whole demand of the said Dora M. Dormitzer.

In witness whereof we have hereunto set our hands

and seals, this 12th day of November, 1891.

DORA M. DORMITZER,

PAUL C. DORMITZER.

W. D. SCOTT.

JONES, VOORHEES & STEPHENS.

Q. That was the only contract you had for compen-

sation with Mrs. Dormitzer and Paul, I suppose?

A. I think there was a duplicate of it.

Q. You also had an arrangement with William L.

Tull for compensation in that case?

A. Yes, we had an arrangement with him.
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Q. Have you the original of thai ?

A. No, my copies, I think, have been destroyed.

Q. I will ask you, to the besl of yonr recollection

what was (he compensation to be paid W. D. Scott and

Jones, Yoorhees and Stephens by William L. Tull in that

contract?

Mr. MUNTER.—Objects as immaterial.

A. I don't remember; it was on a per cent; what the

exact percentage was I don't remember.

Q. What is your best recollection?

A. Anywhere from 25 to 30 per cent.

Q. Did you receive any compensation for your ser-

vices in those cases, Mr. Scott?

Mr. MUNTER— I object as immaterial and irrelevant

at least to us.

A. I never did.

Cross-examination.

(By Mr. MUNTER.)

(J. Mr. Scott, who first came and spoke to you about

the rights of Dora May Dormitzer in this matter?

A. I think it was her husband Paul Dormitzer.
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And afterwards, to wit, on the 23d day of May, 1904,

there was duly filed in said suit, in said case, a de-

cree in favor of Nash & Nash, in the words and fig-

ures following, to wit:

[Title of Court and Cause.]

Decree.

This cause came on to be further heard at this term

upon the pleadings and proof submitted, and was ar-

gued by counsel. And thereupon, upon consideration

thereof

—

It is ordered, adjudged and decreed, that the com-

plainants Lucius B. Nash and Lucius G. Nash, copart-

ners doing business as Nash & Nash, are entitled for

their services, as attorneys for Dora May Seeley in this

entire litigation, to thirty-five per cent of the interest

of Dora May Seeley in and to the proceeds of the sale

of the property hereinbefore decreed to be sold, and

thirty-five per cent of the interest of Dora May Seeley

in and to the rents, issues and profits of the said prop-

erty recovered from the German Savings and Loan So-

ciety.

It is further ordered, adjudged and decreed, that the

complainants Lucius B. Nash and Lucius G. Nash, co-

partners doing business as Nash & Nash, are entitled

for their services as attorneys for William L. Tull in

this entire litigation, to fifty per cent of the interest of

William L. Tull in and to the proceeds of the sale of the

property hereinbefore decreed to be sold, and fifty per

cent of the interest of William L. Tull in and to the
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rents, issues and profits of the Baid property recovered

from the German Savings and Loan Society.

It is further ordered, adjudged ;in<l decreed that the

complainants Lucius B. Nash and Lucius <;. Nash, co-

partners doing business as Nash & N'ash, are entitled

for their services in tliis cause <<> two thousand dollars

from the interest of Ernesl I>. Tull in and to the rents,

issues and profits of the said property recovered from

the German Savings and Loan Society. And thai the

claims of lien for attorney's fees heretofore filed by the

complainants Lucuis B. Nash and Lucius (J. Nash, co-

partners doing business as Nash & Nash, against com-

plainant William L. Tull and against the said defend-

ants Dora May (Dormitzer) Seeley and Ernest B. Tull.

be, and the same hereby are, dismissed and declared in-

valid.

It is further ordered, adjudged and decreed that said

amounts shall be paid to the said Lucius B. Nash ami

Lucius <L Nash, copartners doing business ; ts Nash &
Nash, from the respective interests of the said parties in

the moneys in the registry of this court, and to nun.

into the registry, when due order for distribution shall

be made by t his ( Jourt.

The complainant William L. Tull and the defendants

Dora May Seeley ami Ernes! B. Tull except. Exception

allowed.

Dated this 23d day of May, A. I >. L904.

0. II. BANFORD,
Judge.
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[Endorsed]: Decree for Nash & Nash. Filed May 23d,

1904. A. Reeves Ayres, Clerk. By Frank C. Nash,

Deputy. .!

And afterwards, to wit, on the 18th day of November,

1904, there was duly filed in said court, iu said

cause, appellant's petition for appeal and allowance

thereof, and assignment of errors, in the words and

figures following, to wit:

[Title of Court and Cause.]

Assignment of Errors.

And now, on this 17th day of November, 1904, come

William L. Tull, one of the complainants herein, and

Dora May Seeley and Ernest B. Tull, two of the defend-

ants herein, and feeling aggrieved by the judgment and

decree rendered in this cause on the 23d day of May,

1904, in favor of Lucius B. Nash and Lucius G. Nash,

copartners doing business as Nash & Nash, complain-

ants herein, and desiring to appeal from the said judg-

ment and decree to the Circuit Court of Appeals for the

Ninth Judicial Circuit, say that the said decree in said

cause is erroneous and against their just rights, for the

following reasons:

First. That the Court erred in holding that William

L. Tull agreed to give Nash & Nash any greater amount

than twenty-five per cent of the property recovered, in

case the costs of the litigation were paid by said Tull.

Second. That the Court erred in not holding that the

purported contract of WT
illiam L. Tull to pay Nash &
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Nash fifty per cenl of the property recovered was ob-

tained ii.\ the fraud and deceil of Paul Dormitzer, the

agenl <>f the said Nash & Nash, and was null and void.

Third. Thai the Court erred in not holding that

twenty-five per cenl of the property recovered was the

amount agreed to ho paid by William L. Tull to Nash &

Nash and the cosis to ]»< paid by said Tull.

Fourth. That the Oourl erred in not holding that

twenty-five per cent of tin 1 property recovered was a

fair and reasonable compensation to Nash & Nash for

the services rendered William I,. Tull.

Fifth. That the Court erred in holding that Dora

May Seeley agreed to give Nash & Nash any greater

amount than twenty-five per cent of the property recov-

ered, for conducting the entire litigation necessary to

recover the property belonging to her.

Sixth. That the Court erred in not holding that

twenty-five per cent of the property recovered was the

amount agreed to be paid by Dora May Seeley to Nash

& Nash for conducting the entire litigation necessary

to recover the property b< longing to her.

Seventh. That the Court erred in not holding that

Nash & Nash had broken their contract with Dora May

Seeley to conduct the entire litigation necessary to re-

cover the property belonging to her.

Eighth. Thai the Oourl erred in not holding that

twelve and one-half per cent of the property recovered

was ;i fair and reasonable compensation t«» Nash & Nash

for the services rendered Dora May Seeley.

Ninth. That the Courl erred in nol holding that all
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claims of Nash & Nash for any services that might have

been rendered Ernest B. Tull, a minor, by Nash & Nash

or his guardian ad litem, in the cause begun in the State

court, were concluded and determined by the judgment

and decree rendered in the Superior Court of Spokane

County, on March 2, 1901.

Tenth. That the Court erred in not holding that all

claims of Nash & Nash against Ernest B. Tull, a minor,

for alleged services prior to the pending suit, are res

adjudicata.

Eleventh. That the Court erred in holding that Nash

& Nash rendered any services to Ernest B. Tull, a minor,

in the present suit.

Twelfth. That the Court erred in holding that Nash

& Nash were entitled to any payment from Ernest B.

Tull for any pretended services rendered in the pending

suit or in any other suit.

Thirteenth. That the Court erred in allowing Nash &
Nash any amount against Ernest B. Tull.

Fourteenth. That the Court erred in allowing Nash

& Nash any greater amount against Dora May Seeley

than twelve and one-half per cent of the property recov-

ered.

Fifteenth. That the Court erred in allowing Nash &
Nash any greater amount against William L. Tull than

twenty-five per cent of the property recovered.

Sixteenth. That the Court erred in allowing Nash &
Nash any percentage of the rents and profits of the

property recovered by William L. Tull and Dora May

Seeley.
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Wherefore, the said William L. Tull, Dora May Seeley,

ami Ernesl B. Tull pray thai the said decree be reversed

and thai the said Oourl be directed to enter a decree in

accordance with their respective prayers.

(Signed) FREDERICK W. DEWART,

Solicitor for William L. Tull, Dora May Seeley and

Brnesl B. Tull.

[Endorsed]: Assignmenl of Errors. Filed Nov. L8th,

L904. A. Reeves Ayres, Clerk. By Frank 0. Nash, Dep-

uty.

[Title of Court and Cause.]

Petition for Appeal and Order Allowing Same.

To the Honorable Judges of the United states Circuit

Oourt for the Ninth -Judicial Circuit, District of

Washington, Eastern Division:

Your petitioners, the above-named complainant, Will-

iam L. Tull, ami the above-named defendants, Dora May

Seeley and Ernest B. Tull, deeming themselves aggrieved

by the judgment and decree entered in the above-enti-

tled cause, on the 23d day of May, L904, win-rein judgL

menl was rendered in favor of Lucius B. Nash and

Lucius Gh Nash, copartners, doing business as Nash &

Nash, and against William L. Tull, Dora May Seeley

and Brnesl B. Tull, for certain amounts for services as

attorneys, and having filed their assignmenl of errors

herein, do hereby pray for an appeal from Baid judgment

and decree to the United States Circuil Oourl of Appeals

in and for the Ninth Judicial circuit, and pray that said
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appeal may be allowed, and that a transcript of the

record of the proceedings and papers therein, npon
which said decree was made, duly authenticated, may
be certified to the United States Circuit Court of Ap-

peals for the Ninth Judicial Circuit.

( Signed) FREDERICK W. DEWART,
Solicitor for William L. Tull, Dora May Seeley and

Ernest B. Tull.

Order.

And now, to wit, on this the 18th day of November,

A. D. 1904—

It is ordered that the bond tendered is approved, and

the appeal prayed for is hereby allowed.

(Signed) C. H. HANFORD,
United States District Judge Presiding in the Circuit

Court.

[Endorsed]
: Petition for appeal by W. L. Tull, D. M.

Seeley and Ernest B. Tull, and allowance of same. Filed

Nov. 18th, 1904. A. Reeves Ayres, Clerk. By Frank

C. Nash, Deputy.
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Ami afterwards, to wit, on the L9th day of November,

L904, there was duly filed in said court, in said

cause, ;i citation and appeal bond by W. L. Tull,

Dora May Beeley and Brnest B. Tull, appellants, in

the words and figures following^ ,( » wit:

[Title of Court and Cause.]

Bond on Appeal.

Know all men by these presents, thai we, William

L. Tull, one of the above-named complainants, Dora

May Seeley and Ernest B. Tull, two of the above-named

defendants, as principals, and the American Bonding

Company of Baltimore, a corporation organized and ex-

isting under and by virtue of the laws of the State of

Maryland, and authorized i<> transact the business of

surety in the Stale of Washington, as surety, are well

and firmly bound unto the complainants, Lucius B. Nash

and Lucius G. Nash, copartners doing business as Nash

& Nash, in the full and just sum of three hundred

($300.00) dollars, to be paid to the said complainants,

Lucius l». Nash and Lucius <;. Nash, or their executors,

administrators, or assigns, to which payment, well and

tiul\ to be made, we hind ourselves, our heirs, executors,

administrators and successors, jointly and severally by

t liese present s.

Sealed with our seals and dated this I'.'tli day of No«

rember, a. l>. L904.
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Whereas, lately, at a session of the Circuit Court of

the United States, for the District of Washington, East-

ern Division, in a suit pending in said court, wherein

William L. lull, Lucius B. Nash and Lucius G. Nash,

co-partners, doing business as Nash & Nash, are plain-

tiff's, and The German Savings and Loan Society, a

corporation, Dora May Seeley, Ernest B. Tull et

al., are defendants, being Case No. 951, a decree was

rendered, bearing date May 23d, 1904, in which decree

judgment was rendered for and on behalf of Lucius B.

Nash and Lucius G. Nash, copartners, doing business

as Nash & Nash, and against William L. Tull, Dora May

Seeley, and Ernest B. Tull, for certain sums for attor-

neys' fees, and the said William L. Tull, Dora May

Seeley and Ernest B. Tull, after the entry of said judg-

ment and decree, having obtained from said Court an

order allowing an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit, to reverse the

said judgment and decree in the aforesaid suit in certain

particulars, and a citation to the said Lucius B. Nash

and Lucius G. Nash, citing and admonishing them to

be and appear at the United States Court of Appeals

for the Ninth Circuit, to be holden at the city of San

Francisco, in the said Circuit;

Now, the condition of the above obligation is such,

that if the said William L. Tull, Dora May Seeley and

Ernest B. Tull shall prosecute said appeal to effect, and

answer all damages and costs that may be awarded

against them, if they fail to make the said appeal good,
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then snid said obligation to !>< void; else to remain in

full force and virtue.

(Sig I) WILLIAM L TULL. [Seal]

(Signed) DORA .MAY SEELEY. [Seal]

(Signed) ERNEST 15. TULL. [Seal]

By FREDERICK W. DEWART,
Their Solicitor.

AMERICAN BONDING COMPANY OF BALTIMORE.

By (Signed) EDW. J. DA I IMS,

Vice-Prest.

Attest: (Signed) O. M. WHEELER^
Asst. Secty.

This bond approved this 19th day of November, A. D.

1904.

(Signed) 0. H. HANFORD,

Judge.

[Endorsed]: Bond <m Appeal by W. L. Tull, D. M. S<-o-

ley and Ernest B. Tull. Filed Nov. 19th, 1904. A.

Reeves Ayres, Clerk. By R. .M. Eopkins, Deputy Clerk.

Citation (Copy).

UNITED STATES OF AMERICA—ss.

Th«- Presidenl of the United States i<» Lucius B. Nash

and Lucius <i. Nash, Copartners l><>inn business ;is

Nash iV Nash, ( Ireel ing:

You are hereby <ii<'d and admonished to be and ap-

pear a1 the iniicd States Courl «»r Appeals for tin-

Ninth Circuit, to be holden at the city of San Francisco,
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State of California, within thirty days from the date of

this citation pursuant to the appeal filed in the office of

the Clerk of the Circuit Court of the United States for

the District of Washington, Eastern Division, wherein

William L. Tull, Dora May Seeley and Ernest B. Tull

are appellants and you are the appellees, to show cause,

if any there be, why the judgment and decree in the

said appeal mentioned should not be corrected, and why

speedy justice should not be done the parties in that be-

half.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, this 19th day of No-

vember, in the year of our Lord one thousand nine hun-

dred and four, and of the independence of the United

States the one hundred and twenty-ninth.

(Signed) C. H. HANiFORD,

United States District Judge presiding in the Circuit

Court.

[Seal] Attest: A. BEEVES AIRES,

Clerk.

By R, M. Hopkins,

Deputy Clerk.

United States of America,*

District of Washington,

Eastern Division.

Received this citation at Spokane, on the 19th day of

November, 1904, and on the same day, at Spokane, I

served the within named L. B. Nash and the within
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named !.. <;. Nash each with a true copy of this writ,

duly certified to be such, by handing it to each of the

Raid persons personally, al his regular place of business

in the Hyde Block, in the city of Spokane.

(Signed) 0. B. HOPKINS,

United States Marshal.

By Felix M. Pugh,

Deputy.

Two services $4.00

Two miles 12

Total $4.12

[Endorsed]: Citation on Appeal by W. L. Ml, D. M.

Seeley and Ernest B. Tull. Filed Nov. l!Mh, 1904. A.

Reeves Ayres, Clerk. l\y R. M. Hopkins, Deputy.

And afterwards, 1<> wit, on the 12th day of December,

L904, there was duly tiled in said case, in said court,

an order extending time for preparing transcript

until the L\~>th day of February, L905, in the words

and figures following, to wit

:

'.-'

Order Extending Time for Filing Transcript of Record.

I'm- satisfactory reasons appearing to the Court, the

time for filing the record in this cause in the Circuit

Oourl of Appeals, pursuant t<> the appeal sued nut bj
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William L. Tull, Dora May Seeley and Ernest B. Tull,

is extended until the 25th day of February, 1905.

Dated this 12th day of December, 1904.

(Signed) 0. H. HANFORD,
Judge.

[Endorsed] : Order extending time for filing record

until February 25th, 1905. Filed Dec. 12th, 1904. A.

Reeves Ayres, Clerk. By Frank C. Nash, Deputy.

And afterwards, to wit, on the 22d day of February,

1905, there was duly filed in said court, in said case,

an order extending time for filing transcript of rec-

ord until the 30th day of March, 1905, in the words

and figures following, to wit:

[Title of Court and Cause.]

Order Extending Time for Filing Transcript of Record.

For satisfactory reasons appearing to the Court, the

time for filing the record in this cause in the Circuit

Court of Appeals, pursuant to the appeal sued out by

William L. Tull, Dora May Seeley and Ernest B. Tull,

is extended until the 30th day of March, 1905.

Dated this 17th day of February, 1905.

(Signed) 0. H. HANFORD,
Judge.

[Endorsed] : Order extending time for filing record

until March 30th, 1805. Filed February 22d, 1905. A.

Reeves Ayres, Clerk. By Frank C. Nash, Deputy.
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Aid afterwards, i<> wit, on the 1st day of March, 1905,

there was duly filed in said court, in s;ii<i case, ;i

praecipe for transcripl of record <»n appeal, in th<'

words and figures following, t<> wit:

[Title of < V>ur1 ;ni<l < Jause.
|

Praecipe for Transcript on Ancillary Appeal.

To the Clerk of the Above-named Court:

You will please prepare transcript of the record in the

above-entitled cause to be filed in the office of the clerk

of the United States circuit Court of Appeals, for the

Ninth Judicial circuit, under the ancillary appeal to be

perfected to said Court, and include in said transcript

the following papers, to wit

;

Answer of W. I.. Tnll.

Answer of Ernest B. Tull.

Amended answer of Dora May Beeley.

Amendments to the l>ill of complaint.

Answer of Ernest B. Tull to amendments to hill of

complaint

Replications of Nash & Nash to the answer of Dora

May Beeley, Ernest B. Tull and \V. L. Tull.

oiler of testimony on behalf of \Y. L. Tull, Dora May

Beeley, ;i ad acceptance of same.

Depositions of i". M. Tull and Dora May Dormitzer.

1 deposit ion of W. L. Tull.

Deposition of Dora May Dormitzer.

Deposition of P. M. Tull and Dora May Dormitzer.

Deposit ion of W. L Tull.
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Deposition of Dora May Seeley.

Testimony of L. G. Nash, complete, pages 613 to 633

and 687 to 701 of the record.

Testimony complete of L. B. Nash, pages 968 to 991 of

the record.

Testimony of W. D. Scott, complete, pages 1165 to

3178 of the record.

Opinion.

Decree.

Assignment of errors.

Petition for allowance of appeal and order allowing

appeal.

Appeal bond.

Citation and proof of service of same.

Orders extending time for filing transcript and prae-

cipe for transcript.

Said transcript to be prepared as required by law and

the rules of this court, and the rules of the United States

Circuit Court of Appeals for the Ninth Judicial Circuit.

(Signed) F. W. DEWABT,
Solicitor for Appellants, W. L. Tull, Dora May Seeley

and Ernest B. Tull.

[Endorsed] : Praecipe for Transcript. Filed March

1st, 1905. A. Beeves Ayres, Clerk. By Frank C. Nash,

Deputy. \
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Citation (Original).

I'NITKI) STATES OF AMERICA- as.

The Presidenl of the [Jnited States to Lucius B. Nash

and Lucius <i. Nash, Oopartners Doing Business a^

Nash & Nash, Greeting:

Vim are hereby cited and admonished to be and ap-

pear at the United States Court of Appeals for the

Ninth Circuit, to he holder) a1 the city of San Francisco,

State of California, within thirty days from the date of

this citation pursuant to the appeal filed in the office of

the Clerk of the Circuit Court of the United States for

the District of Washington, Eastern Division, wherein

William L. Tull, Dora .May Seeley and Ernest B. Tull

are appellants and you are the appellees, to show cause,

it' any there be, why the judgment and decree in the

said appeal mentioned should not be corrected, and why

speedy justice should not be done the parties in that be-

half.

Witness the Honorable MEkVII/LE W. Fl/LLEIi,

Chief Justice of the United States, this L9th day of No-

rember, in the year of our Lord one thousand nine hun-

dred and four, and of the independence of the United

states the one hundred and twenty-ninth.

0. 11. 1IANFOK1).

United States District Judge presiding in the circuit

Court.

[Seal] Attest: a. i;ee\ i:s aykfs,
(Merk.

By R, .M. Hopkins,

Deputy < lerk.
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United States of America,"

District of Washington, l ss.

Eastern Division.

Received this citation at Sopkane on the 19th day of

November, 1904, and on the same day, at Spokane, I

served the within named L. B. Nash and the within

named L. G. Nash each with a true copy of this writ,

duly certified to be such, by handing it to each of the

said persons personally, at his regular place of business

in the Hyde Block, in the city of Spokane.

0. B. HOPKINS,

United States Marshal.

By Felix M. Pugh,

Deputy.

Two services • • . .$4.00

Two miles 12

Total 14.12

[Endorsed] : 951. Tull et al. vs. German Savings &

Loan Society et al. Citation on Appeal by W. L. Tull,

D. M. Seeley & Ernest B. Tull. Filed in the United

States Circuit Court, District of Washington. Nov. 19,

1904. A. Reeves Ayres, Clerk. R. M. Hopkins, Deputy.
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|
Title of < Jourl and ( Jause.]

Clerk's Certificate to the Transcript of Record on An-

cillary Appeal of William L Tull, Dora May Seeley, and

Ernest B. Tull.

I, A. T\oevcs Awes, Clerk of the Circuit Court <>f tho

United States for the Western District of Washington,

do hereby certify that the foregoing typewritten pages,

numbered 1 to 2575, inclusive, constitute and are a con,

plete and true and correct copy of the record, papers,

and all proceedings had in said action which were not

included in the transcript of record heretofore filed in

the main appeal in which the German Savings and Loan

Society was appellant, and that the same constitute the

transcript of record herein upon the ancillary appeal <>f

William L. Tull, Dora May Seeley and Ernest B. Tull,

as against L. B. Nash and L. G. Nash, copartners as

Nash & Nash, to the United States Circuit Court of Ap-

peals for the Ninth Circuit.

I also annex and transmit the original citation of said

action with the return thereof-

I further certify that the cost of preparing and certi-

fying said record amounts to the sum of $247.50, and

that the same has been paid in full by the attorney for

these appellants.

Witness 1 1 iv I iand and seal of said Circuit Court, affixed

ai Tacoma, Washington, this 25th day of .March, A. D.

1 906.

[Seal
I

A. REEVES A.YBES,

Clerk.
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[Endorsed]: No. 1189. United States Circuit Court
of Appeals for the Ninth Circuit. William L. Tull, Dora
May Seeley and Ernest B. Tull, Appellants, vs. Lucius
B. Nash and Lucius G. Nash, Copartners Doing Business
as Nash & Nash, Appellees. Transcript of Record.

Upon Appeal from the United States Circuit Court for

the District of Washington, Eastern Division.

Filed March 30, 1905.

F. D. MONCKTON,

Clerk.





No. 1096

German Savings & Loan Society,

Appellant,

vs.

William L Tull et al.,

Appellees.

Portions of record in the above-entitled cause printed as

a part of this record at the direction of counsel for appellants.

(For direction, see page 2.)

(194)
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Be it remembered, that on the 16th day of June, 1902,

there was duly filed in said Circuit Court of the

United States for the District of Washington, East-

ern Division, a bill of complaint in the words and

figures following, to wit:

In the Circuit Court of the United States for the District

of Washington, Eastern Division.

IN EQUITY.

WILLIAM L. TULL, LUCIUS B.

NASH and LUCIUS G. NASH, Co-

partners Doing Business as Nash and

Nash,

Complainants,

vs.

GERMAN SAVINGS AND LOAN SO-

CIETY (a Corporation), DORA MAY
SEELEY and ERNEST B. TULL, an

Infant Under the Age of Twenty-one

Years,

}
Defendants.

Bill of Complaint.

To the Honorable, the Judges of the Circuit Court of

the United States for the District of Washington:

William L. Tull, a citizen of the State of Washington,

and Lucius B. Nash and Lucius G. Nash, as copartners
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in the practice of law of this bar and the Spokane

County bar, and doing business under tin- firm name

an<l style of Nash & Nash at Spokane, Washington, and

citizens of the stale of Washington, brings this, their

bill against the German Savings and Loan Society, a

corporation organised and existing under the laws of

the State of California, and Ernest B. Tnll of Oedai

Kapids, in the State of Iowa, and a citizen of the State

of Iowa, and Dora May Seeley, of Chicago, State of Illi-

nois, and a citizen of the State of Illinois, and there-

upon your orators complain and say:

1.

That heretofore one Francis M. Tnll and a certain

Lucy A. Tnll intermarried, and were husband and wife,

and were such husband and wife, on the 18th day of

July, 1888, and had been a long time prior thereto, and

your orator, William L. Tull, and the defendants, Dora

May Tull, who thereafter intermarried with one

Seeley, and Ernest B. Tull, are the only issue and law-

ful children of said marriage of said Francis M. Tull

aud Lucy A. Tull,

Four oratora further charge:

2.

That on or about July 18th, 1888, the said Lucy A.

Tnll departed this life intestate, in the County and city

<>f Spokane, State of Washington, leaving her surviving

your orator, William L. Tull, and the defendants, Dora

May Seeley and Ernest \\. Tull, as her only heirs at law.

and said Francis M. Tull, her husband.

And your orators further charge:

:;.

That at the time of the death of s;iid Lucy A. Tnll.

Ili«- Baid Francis M. Tnll and said Lucy A. Tull, were pos-
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sessed and seised in fee of the following community

property, to wit:<

Commencing at the northwest corner of block nine-

teen of the Resurvey and Addition to the city of Spo-

kane Falls (now Spokane), and running thence in a

southerly direction along the east line of Stevens street

ninety-nine and 42 1/100 (99.42/100) feet; thence at

right angles in an easterly direction parallel with the

south line of Riverside avenue one hundred (100) feet;

thence at right angles parallel with the east line of

Stevens street in a northerly direction ninety-nine and

42/100 (99.42/100) feet to the south line of Riverside

avenue, and thence in a westerly direction along said

last-named line one hundred (100) feet to the place of

commencement, together with all and singular with all

the tenements, hereditaments and appurtenances there-

unto belonging.

Also the following described property, to wit: Com-

mencing at a point on the south line of Riverside ave-

nue in the town (now city) of Spokane, Washington, one

hundred feet easterly from the northwest corner of

block nineteen (19), of the Resurvey and Addition to

Spokane Falls (now Spokane), in said city; thence run-

ning along said line of said Riverside avenue in an east-

erly direction fifty (50) feet; thence at right angles in

a southerly direction fifty (50) feet; thence at right

angles in a southerly direction one hundred and eighty

feet (180) more or less to the north line of Sprague

street; thence at right angles along said line of Sprague

street westerly sixty (60) feet; thence in a northerly

direction parallel with Stevens street in said city

eighty (80) feet; thence in an easterly direction and

parallel with the south line of Riverside avenue ten

(10) feet; thence in a northerly direction and parallel
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with Stevens Btreel one hundred (100) feel t<i the place

of beginning, together with all and singular the tene-

ments, hereditaments and appurtenances thereunto be-

longing.

And your orator, William L. Tull and the defendants,

Dora M;iy Seeley and Ernes 1 B. Tull, as heirs at law,

of said Lucy A. Tull, became, and wore, and now arc

seised in fee simple of one undivided one-half interest

in and to said above-described real estate, share and

share alike; and the said Francis M. Tull became and

was seised in fee simple of the other undivided one-half

interest in and to said described real estate, as the sur-

viving husband of his said wife, Lucy A. Tull, as tenant

in common with the said Dora May Seeley, William L.

Tull and Ernest B. Tull.

4.

And your orators further charge: That at the time

of the death of the said Lucy A. Tull, your orator, Will-

iam L. Tull, and the defendants, Ernest B. Tull and

Dora May Seeley, were minors under the age of twenty-

one years of age, of the age, to wit, fourteen, ten and

live years respectively.

5.

And youi' orators further charge: That soon after the

death of said Lucy A. Tull, the said defendant, German

Sayings and Loan Society and Francis .M. Tull, conspir-

ing and agreeing together, and with the intent to cheat

and defraud the aforesaid minor heirs of (he aforesaid
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Lucy A. Tlull, and to acquire the right, title and inter-

est of the said minor heirs in and to the said real estate,

and the said Francis M. Tull, pursuant to said agree-

ment and fraudulent intent, and aided, counseled and

abetted by the said defendant, German Savings and

Loan Society, did, fraudulently, and with the intent

to cheat and defraud said minor heirs, institute certain

proceedings in the Probate Court of Spokane County,

Washington Territory (now the State of Washington),

whereby an order was procured appointing one P. D.

Tull, guardian for said minors, and a further order di-

recting and empowering said guardian to sell the in-

terest of the said minor heirs in and to the said afore-

said described real estate, and thereafter, and pursuant

to said order, the said guardian did make a pretended

sale of their said interests therein to said Francis M.

Tull, and the said Francis M. Tull and said P. D. Tull

and the defendant, German Savings and Loan Society,

did thereafter by fraud, deceit and misrepresentation,

procure an order from the said Probate Court, ratify-

ing and confirming said pretended sale, and the said

Francis M. Tull and the defendant, German Savings and

Loan Society, fraudulently procured the said P. D. Tull

to, and the said P. D. Tull did fraudulently make, ex-

ecute and deliver deeds purporting to convey said min-

or's interests in and to said estate to said Francis M.

Tull.

And your orators further charge, that immediately

after the said alleged sale to said Francis M. Tull, and

the execution of said deeds to said Francis M. Tull bv
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the said P. I>. Tull. the defendant, German Savings and

Loan Society, pursuant to their said intent and design

t<» cheat ;m<l defraud said minors, loaned to, or pre-

tended to loan to said Francis M. Tull, certain sums of

money at various times, to wit: xli'il.titMUIO. and took

from said Francis M. Tull mortgages on the whole of

the property herein described, to secure the same, which

said mortgages were thereafter recorded in the audi-

tor's office for said Spokane County, and on the 23d day

of April, lsiKi, the same were foreclosed by defendant,

German Savings and Loan Society, and the said defend-

ant became the purchaser of said property under said

foreclosure.

That after and ever since, and through and by reason

of the aforesaid acts of said Francis M. Tull and the de-

fendant, German Savings and Loan Society and said

P. D. Tull, to wit, ever since the 23d day of April, lS!»t;.

the said defendant, German Savings and Loan Society,

has been and now is, in the sole and exclusive posses-

sion, occupancy and control of the said real estate, and

in the enjoyment of the rents, issues and profits thereon

and have refused and denied the rights of your orator,

William L. Tull and the said defendants Dora .May

Seeley and Brnesl B. Tull, were compelled to and did.

employ legal assistance in obtaining relief from said

fraudulent sales.

And your orators further charge that, on or about

the 1st day of January, L897, your orator, William L.

Tull and the defendants, Dora .May Seeley, in their own

behalf and in behalf of the defendant, Efrnesl B. Tull.
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consulted and employed your orators, Lucius B. Nash

and Lucius G. Nash, to institute the necessary legal

proceedings to determine their respective rights in and

to said real estate and to recover the same; that there-

after an agreement was made by and between said

Dora May Seeley and your orator, William L, Tull, Lu-

cius B. Nash and Lucius G. Nash, employing your ora-

tors Nash & Nash, to institute the necessary legal pro-

ceedings to establish the rights of said minors in and

to said real estate.

That thereafter and pursuant to said agreement, your

orators, Nash & Nash, did institute in the Superior

Court of the State of Washington in and for the county

of Spokane, proceedings to set aside and cancel all of

the proceedings and orders of the aforesaid Probate

Court, and the aforesaid deeds from P. D. Tull, as guard-

ian, to Francis M. Tull, and the aforesaid mortgages

from said Francis M. Tull to the defendant, German

Savings and Loan Society, whereby said Dora May

Seeley and William L. Tull were plaintiffs, and defend-

ant, German Savings and Loan Society, Ernest B. Tull

and P. D. Tull and F. M. Tull, were defendants, and

such proceedings were thereafter had therein, that a

decree was entered on the 7th day of November, 1900,

by the Supreme Court of the State of Washington, re-

versing a decree of the Superior Court of the State

of Washington for Spokane County adverse to said

minors, theretofore rendered in said Superior Court,

and adjudging and decreeing said Dora May Seeley,

William L. Tull and Ernest B. Tull to be entitled to an
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unencumbered, undivided one-half <>f the aforesaid real

estate, and thai the deeds of said P. 1>. Tull to the said

Francis M. Tull, and the aforesaid orders of the said

Probate Coup! of the said Spokane County, directing

the sale of their said interests, or in any way affecting

the same, were fraudulent, null and void, in words and

figures following:

•The judgmenl and decree of the lower court are re-

versed, with costs to appellants. This cause is re-

manded to the court below, with instructions to enter

a judgment and decree herein adjudging and decreeing

that Dora .May Dormitzer and William L. "Tull and

Ernest B. Tull, the appellants herein, are entitled to

an unencumbered, undivided one-half of the real estate

described in the pleadings in this action, and that the

guardian deeds described in said pleadings, and the

orders of the Probate Court of Spokane County direct-

in- the sale of said one-half interest, or in any way

affecting the same, and the said guardian deeds con-

veying the same to F. M. Tull, by P. D. Tull, as guardian

of said appellants, as set out in the pleadings, be de-

clared fraudulent, null and void; and also decreeing

thai the plaintiffs in the action below recover their

costs." L>1 Wash. L32.

—all of which will fully ami at large appear by refer-

ence to ;i copy of i he complaint, answer, reply and judg-

menl in Baid cause, which are hereto annexed, marked

•Complainant's Exhibit "A," and prayed to be taken as

• Exhibit "A" nut printed. See (lirccti.ni oi counsel for appellants at

ord. i ... .
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a part of this bill, and thereafter a judgment pursuant

to said decree was entered in said cause by the Superior

Court of the State of Washington, in and for Spokane

County.

6.

And your orators further charge: That the said

minors, and each of them, were poor and utterly with-

out means or money to prosecute a suit to obtain relief

from said fraudulent acts, and were compelled to secure

the necessary legal assistance upon a contingent fee,

which terms and agreement of employment between

Dora May Seeley and William L. Tull, and the firm of

Nash & Nash, were as follows, to wit: That said

Dora May Seeley agreed to give as compensation to

said Nash & Nash, thirty-five per cent of whatever

the said Dora May Seeley recovered, or established a

right to, in said real estate and the rents, issues and

profits thereof, and W. L. Tull agreed to give as com-

pensation one-half of whatever said William L. Tull

recovered, or established his right to, in said real estate

and the rents, issues and profits thereof, all compensa-

tion to be contingent upon the success of the litigation,

which said terms and conditions were accepted by said

Nash & Nash.

Your orators further charge, that by virtue of the

terms of employment of said Nash & Nash by said

Dora May Seeley, your orators, Nash & Nash, are en-

titled to an undivided 7/120 of the interest of Dora

May Seeley in and to the said real estate, and all rents

and profits of said real estate from April 23d, 189G; that
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by ili.- terms of the agreement between said Nash &
Nash and William L. Tull, said Naftfl ft Nash arc en-

title to one-half of the interest of said w. L. Tull to

all rents, issues and profits of said real estate from the

23d day of April, 1896.

And your orators farther charge, that on the 21 si

day of January, L900, your orators, Nash & Nash, filed

their attorney's Lien, pursuant to section 4772, Vol.

2, Ballinger's Oode of the State of Washington, claim-

ing thirty-five p<t cent of the interest of Dora May

Seeley in the property described herein, and thirty-

live per cent of all rents and profits due, or recovered

by said Dora .May Beeley, arising out of said property

since the 23d day of April, 1806; that said Nash &

Nash likewise, under said statute, filed their attorney's

lien, claiming an undivided one-half of the interest of

William L. Tull in the real estate described herein, and

one-half of all the rents, issues and profits due, or re-

covered by said William L. Tull, arising out of said

property since the 23d day of April, 18!»G; and true

copies of said liens are hereto attached and marked

•Complainant's Exhibits "B" and "O," and prayed to be

taken as a pari of I his bill.

Vmir orators further charge, that they are creditably

informed and verily believe, and upon such information

and belief, charge, thai the rental value of said de-

scribed real estate, ever since or aboul the 23d day of

* Exhibits "!'•" and "( " ool printed. Bee direction of counsel for ap-

pellants at page 2, this record.
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April, 1*896, lias been, and now is, of the value of $15,-

000.00 per annum.

7.

That the said real estate described herein is reason-

ably worth the sum of $250,000.00, and that the interest

of your orator, W. L. Tull, in and to said real estate is

worth the sum of $44,000.00 over and above all claims

for rents, profits and interest and costs, and the inter-

est of your orators Nash & Nash in and to said real

estate is worth the sum of $2i2,000.00 over and above

all claims for rents, issues, profits, interest and costs.

That defendant, Dora May Seeley, is the owner in fee,

and entitled to the possession of one undivided one-

sixth of the real estate hereinbefore described, aixl an

undivided one-sixth of all rents, issues and profits aris-

ing out of the said real estate since the 23d day of April,

1896, less thirty-five per cent thereof which your orators,

Nash & Nash, are entitled to as aforesaid.

That your orator, William L. Tull, is the owner in fee

simple and entitled to the possession of one undivided

one-sixth of the said real estate, and an undivided one-

sixth of all rents, issues and profits arising out of said

real estate since the 23d day of April, 1896, less one-half

thereof which your orators, Nash & Nash, are entitled

to as aforesaid, and your orators, Nash & Nash, are

entitled to an undivided 17/120 of the said real estate

and an undivided 17/120 of all of the rents, issues and

profits thereof since the 23d day of April, 1896.

That the defendant, Ernest B. Tull, is the owner in

fee simple, and entitled to the possession of one un-
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divided one-sixth of the said real estate, and an on-

divided one-sixth of all rents, issues and profits arising

(Mil of the s;iid real estate since | lie 23d » I U \ if April.

L896.

Thai defendant, German Savings and Loan Society,

is the owner in fee simple of an undivided one-half of

said Peal estate, and an undivided one-half of all rents,

issues and profits arising OUt Of said real estate.

8.

That defendant, German Savings and Loan Society,

ever since the 23d day of April, lS'HJ, by reason of the

aforesaid fraudulent acts, have had the entire and ex-

clusive use and occupation of the said real estate, and

still have the same, and have collected, used and ap-

propriated, and do still collect, use and appropriate to

its sole use, issues and profits and benefits thereof, and

during all of said time, have refused and failed, ami

doth still refuse and fail, to pay to said Dora Ma\

Seeley, W. I.. Tull and Ernest B. Tull, or either of them,

or to anyone for them, any pari thereof; that said

premises are being mismanaged, suffered to deteriorate,

go to waste and depreciate in value and is not being

rented for its full value.

9.

That said defendant, German Savings and Loan So-

ciety, is now in possession of said premises, by its

Qt8, who are collecting the rents, issues and profits

thereof, ami sending the same out of the jurisdiction

of this court, I" wit, to the citv of San Francisco, State
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of California, which said possession by said defendant

of said premises is fraudulent and wrongful.

10.

That the aforesaid described real estate is of such

a nature and so situated that a portion thereof cannot

be made amongst the respective parties hereto accord-

ing' to their respective rights and interests herein with-

out great prejudice and loss to the said owners.

11.

Your orators further charge, that immediately

after the said alleged sale to said F. M. Tull and the

execution of said deeds to said F. Mi. Tull by the said

P. D. Tull, to wit, on the 28th day of November, 1888,

the said F. M. Tull, through and by reason of the afore-

said acts and doings by and with the said defendant,

German Savings and Loan Society, and the said P. D.

Tull, entered into and took possession of the said here-

inbefore described real estate, and the whole thereof,

without the consent of your orator, William L. Tull, and

the defendants, Dora May Seeley and Ernest B. Tull,

and retained possession thereof and collected the rents,

issues and profits thereon until the taking possession

thereof by defendant, German Savings and Loan Soci-

ety, to wit, on the 23d day of April, 1896, and failed and

refused to pay to your orator, William L. Tull, and the

defendants, Dora May Seeley and Ernest B. Tull, any

part or portion of said rents, issues and profits, but did

pay and deliver and give to defendant, German Savings
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;ui(! Loan Society, a large portion of said rente, Issues

;iik1 profits.

11 VI

That heretofore your orators and defendant, Dora

May Seeley, commenced an action in the Superior

Oourl of the State of Washington, in and for the county

of Spokane, against defendants, German Savings and

Loan Society, et al., which said action was removed

from said court into this court by the German Savings

and Loan Society, and is number 823 of the files of this

courl ; said action was instituted for the purpose, among

others, of partitioning the herein described premises,

and for an accounting from the German Savings and

Loan Society of the rents, issues and profits thereof

since the 23d day of April, 1896, and for the appoint-

ment of a receiver over the said premises.

That on the said hearing for the appointment of such

receiver in this court, an order was made by this Court,

directing, among other things, and in lieu of the ap-

pointment of a receiver, the defendant, German Savings

and Loan Society, on the first day of each and every

month, commencing May 1st, 1901, to deposit one-half

Of the net monthly rents, issues and profits of said de-

scribed premises with the clerk of this court.

That under and pursuant to said order, said defend-

ant, German Savings and Loan Society, has deposited

the net one-half of said rents, issues and profits monthly

as aforesaid, with the clerk «»f this court, and the same.

at tin- time of the tiling of this hill of complaint, aggre-

gate tin- sum of $3,063.30.
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That your orators and defendants, Dora May Seeley

and Ernest B. Tull, are the owners of said funds so de-

posited as aforesaid and are entitled to the immediate

possession of the same.

That said action was thereafter prosecuted to judg-

ment and a decree was entered in said cause in favor

of your orators and the defendants, Dora May Seeley

and Ernest B. Tull, and against the German Savings

and Loan Society, and thereafter said defendant so-

ciety, appealed said cause and the whole thereof to the

United States Circuit Court of Appeals for the Ninth

Circuit, and said court of appeals dismissed said cause

and reversed said judgment and decree because this

court had no jurisdiction over the parties to said cause,

and that the same was not removable into this court

from the said Superior Court of the State of Washing-

ton, all of which will more fully and at large appear

from the records, pleadings and papers on file in said

cause in this court.

12-

And your orators further charge, that the sum of

$15,000.00 is a reasonable attorney's fee to be allowed

complainants herein.

To tfie end, therefore, that the said defendant, Ger-

man Savings and Loan Society, may, if it can, show

why your orators should not have the relief hereby

prayed for, and may upon its corporate oath, and ac-

cording to the best and utmost of its knowledge, re-

membrance, information and belief, full, true, and per-

fect answer make to each of the several interrogatories
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hereinafter numbered and set forth as by the note here-

under written it is required to answer.

1st. You, the said German Savings and Loan So-

ciety, state fully and at large, if any, moneys you, or

your agents, collected and received from the aforesaid

hereinbefore described premises, as rents, or from any

other source, for each of the years beginning April 23,

1800, down to and including the day of the answering

of this interrogatory.

2d. State fully and at large and in detail how much

if any, moneys were paid you, or delivered to you by P.

M. Tull, or by anyone for the said F. M. Tull, or to any-

one for you, since the 28th day of November, 1888, and

the sources from which any of the said moneys came?

To the end, therefore, that your orators may have

that relief which they can only obtain in a court of

equity, and that the said defendant may answer the

premises, but not upon oath or affirmation, the benefit

whereof is expressly waived by your orators, they now

pray the Court:

1st. That the respective rights and interests of your

orators, and the defendants herein and to the hereinbe-

fore described real estate, including the rents, issues

and profits thereof since the 23d day of April, 180(>, and

the year <»f Niovember 28, 1888, be ascertained ami al-

judged.

2d. Thai an accounting be had with the said defend-

ant, German Savings and Loan Society, that the said

defendant may set forth an account of all and every

sum and sums of money received by it, by, from, or
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through any person or persons, for its use, for or in re-

spect to the aforesaid described premises in respect

to the rents and profits thereof, or any part thereof, and

when and from whom, and from what, in particular, all

and every such sums were respectively received, and

how the same have been respectively applied and dis-

posed of, since the 28th day of November, 1888.

3d. That it be decreed that one-half of said moneys

received by it, from or on account of said aforesaid real

estate, from any source whatever, belongs to your ora-

tors and said Dora. May Seeley and Ernest B. Tull, and

that the same be declared a lien upon whatever interest

the aforesaid defendant may have in the property.

4th. Or, that the fair rental value of said aforesaid

described premises, since the 28th day of November,

1888, be ascertained and decreed, and that your orators

and the defendants, Dora May Seeley and Ernest B.

Tull, be decreed and adjudged to be entitled to one-half

of the said rental value of said premises since the 28th

day of November, 1888, and that the same be declared

a lien upon whatever interest the defendant, German

Savings and Loan Society, may have in said premises,

or any part thereof.

5th. That your orators, Lucius B. Nash and Lucius

G. Nash, be decreed to have a lien upon and to be en-

titled to receive thirty-five per cent of the interest of

the said defendant. Dora May Seeley, in and to said

property and the rents, issues and profits thereof.

6th. That your orators, Lucius B. Nash and Lucius
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<;. Nasii, be allowed the sum of *ir>,000.00 as an attor-

ney's fee for their services herein.

7th. 'I'h.it the hereinbefore dtoscribed real estate be

partitioned and divided by and under the direction of

the ( 'otirt, bet ween the parties hereto according to

their respective interests and rights, and in case par-

tition thereof cannot be made without prejudice and

loss to the owners thereof, that the said premises, or

such part thereof as cannot be divided, without such

loss and prejudice, may be sold by and under the dire,

lion of this Court, and that the proceeds of said sale,

after paying the costs and expenses of this suit, includ-

ing the attorneys' fees, may be divided amongst the

owners thereof according to their respective rights and

interests therein.

8th. That your orators may have such further re-

lief in the premises as the nature of the circumstances

of this cause may require.

9th. That during the pendency of this suit a receiver

or receivers may be appointed according to the course

and practice of this court, with the usual powers of

receivers in like cases, of all the property, equitable in-

terests, things in action, effects, moneys, receipts and

earnings, and the rights of the said property herein

mentioned', and its income, rents, issues and profits, and

that defendant, (lerman Savings and Loan Society, be

decreed to make such transfer or conveyance to such

receiver or receivers as may be necessary and proper

to put them, or any of them, in possession and control

of said property.
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May it please your Honors to grant your orators a

writ of subpoena, to be directed to the said German

Savings and Loan Society, Dora May Seeley and Ernest

B. Tull, a minor under the age of twenty-one years, the

herein above-named defendants, thereby commanding

them, and each of them, at a certain time, and under a

certain penalty to appear before this Honorable Court

and then and there full, true, direct and perfect an-

swer make to all and singular the premises, and to

stand, perform and abide by such order, direction and

decree as may be made against them, or either of them,

in the premises, as shall be meet and equitable to

equity.

And your orators will ever pray.

NASH & NASH and

JAMES DAWSON,
Solicitors for Complainants.



21

1

\\ illiam L. Tull < / '//. vs.

Exhibit -A."

/// l In Superior Court <>f the State of Washington^ in "ml for

/In ( 'mini a of Spokant

.

DORA MAY DORMITZER and WIL-

LIAM L. TILL,

Plaintiffs,

vs.

Till-: GERMAN SAVINGS AND
LOAN SOCIETY i a Corporation), l\

M. TULL, P. I). TULL, [ndiyidually

and as Guardian, THE EXCHANGE
NATIONAL BANK la Corporation),

THE SiPOKANE FALLS GAS
LIGHT COMPANY (a Corporation),

ERNEST B. TULL, an [nfant, and

J. GRANT HINKLE,

I defendants.

Decree.

This action having been commenced in this court by

the above-named plaintiffs, againsl the above-named

defendants; and the defendant, The German Savings

and Loan Society, having appeared and answered; and

William M. Murray having been duly appointed guard-

ian ad Litem lor the defendant, Ernesl l>. Tull, and he

having appeared and served and filed a cross-complainl

on behalf of the said Ernesl B. Tull. praying relief

againsl the German Savings and Loan Society; and nil
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the other defendants having- failed to appear or answer,

and having- been duly judged in default; and the cause

having been brought to trial upon the issues made by

the pleadings herein, before the Honorable William E.

Richardson, a Judge of this Court, at the courthouse in

the city and county of Spokane, on the day of Sep-

tember, 1898; and the said Judge having heard the al-

legations and proofs of the parties and the arguments

of counsel, and deliberated thereon, and having on the

day of May, 1899, made and rendered his findings

and decision in writing, wherein he found and decided in

favor of the defendant, the German Savings and Loan

Society, and against the plaintiffs, Dora May Dormit-

zer and William L, Tull, and the defendant, Ernest B.

lull, and the judgment and decree of the Court having

been thereupon on the —«— day of May, 1899, made

and entered in accordance with the said findings and

decision; and the plaintiffs, Dora May Dormitzer and

William L. Tull, and the defendant, Ernest B. Tull, by

his guardian ad litem, having appealed from the said

judgment and decree of this court to the Supreme Court

of the State of Washington, and the cause having been

submitted to said Court upon the briefs of counsel for

the respective parties, and the said Supreme Court hav-

ing considered the same, and having rendered its de-

cision therein, and having denied a rehearing therein,

and the said Court having remanded the cause to this

Court, and the remittitur from said Supreme Court, to

gether with its decision, having been received and filed

in the office of the clerk of this court; and it appearing
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from s;ii<] decision that the said Supreme Oourl decides

and directs as follows, to wit:

"The judgment and decree of the lower courl are

reversed with costs to appellants. This cause is re-

manded to tlie Couri below, with instructions to enter

a judgmenl and decree herein adjudging and decreeing

that Dora May Dormitzer, William L. Tull, and Ernest

B. Tull, the appellants herein, are entitled to an un-

encumbered undivided one halt' of the real estate de-

scribed in the pleadings in I his action, and that the

guardian deeds described in said pleadings and orders

of the Probate Court of Spokane County, directing the

sale of the half Interest, or in any way affecting- the

same, and the said guardian's deeds conveying the same

to P. M. Tull, and J'. I>. Tull, as guardian of said ap-

pellants, as sol out in the pleadings, declared fraud-

ulent, null and void; and also decreeing that the plain-

tiffs in the action below recover their costs/'

Therefore, in accordance with the said decision, de-

cree, and mandate of the said Supreme Court, it is by

this ordered, adjudged and decreed:

1. That all that certain proceeding in the said l*ro-

bate Court of Spokane County, in the Territory of

Washington, commenced by the petition of P. D. Tull,

as genera] guardian of the persons and estates of Will-

iam L. Tull, and Dora .May Tull (now Dora .May Dor-

Hkit&er), plaintiffs in this action, and Krnest B. Tull,

defendant herein, who were all minors, tiled in said

court on the 1st day of August, L898, and praying for

leave and authority to sell the undivided one half right,
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title and interest of the said William L. Tull, Dora May

Tull (now Dora May Dormitzer), and Ernest B. Tull,

of, in, and to that part of the lands and premises men-

tioned in the pleadings herein, and more particularly

described In the next succeeding paragraph .hereof,

which proceeding was entitled in case No. 219, "In the

Matter of the Guardianship of William L. Tull, Dora

May Tull, and Ernest B. Tull," in said Probate Court,

and all orders and proceedings made, had, or done upon

said petition in said matter by said court, or under its

authority or direction, and particularly the order or de-

cree of said court made therein on the 3d day of Sep-

tember, 1888, whereby the said P. D. Tull, as guardian,

was ordered and decreed to sell the undivided one-half

of the premises, in the next paragraph described be-

longing to said William L, Tull, Dora May Tull, Ernest

B. Tull, together with the same made pursuant thereto

and the order of said court made on the 2Gth day of

November, 1888, confirming said sale and directing said

P. D. Tull, as guardian, to convey said undivided one-

half of said premises to F. M. Tull and each and every

order made and thing done in said proceeding to, and

hereby are, declared and adjudged to have been, fraud-

ulent, void and of no effect, and that they and each of

them are hereby canceled, annulled, and set aside, so

far as they in any wise affect the right, title and in-

terest of William L. Tull, Dora May Tull (now Dora

May Dormitzer), and Ernest B. Tull, in and to said

premises.
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2. It is farther adjudged and decreed thai thai cer-

tain deed dated November 28th, isss, and recorded in

the auditor's office of Spokane County, December tth,

L888) in Hook "V" of Deeds, ;it page 320, made pursu-

;ini in the order and decrees of the Probate Oourl of

Spokane Oounty, referred to in the last preceding para-

graph, by P. D. Tull, as guardian of William L. Tull,

Dora May Tail inow Dora May Dormitzer), and Ernest

B. Tull, to P. M. Tull, by which P. D. Tull, as guardian,

conveyed to the said F. M. Tail, an undivided one-half

interest in and to that certain lot, piece, or parcel of

land situated in tin 1 city and county of Spokane, State

of Washington, and more particularly described as fol-

lows, to wit: Commencing at the northwest corner of

block nineteen i lit), of Hie resurvey and addition to the

city of Spokane Palls (now Spokane), and running

thence in a southerly direction along the east line of

Stevens St reel, ninety-nine (991

) and 42-100 feet; thence

;ii righl angles to said east line of Stevens street in a

northerly direction, ninety-nine (99) and 42-100 feet to

the south line of Riverside avenue; thence in a west-

erly direction along said last-named line one hundred

i 100) feet to the place of beginning, together with all

and singular the tenements, hereditaments and appur-

tenances thereunto belonging, be and the same is

hereby canceled, annulled, set aside and held for

naught

:;. ii is further ordered, adjudged and decreed thai

thai other proceedings in the Probate Oourl of Spokane

Oountv, Washington, in Probate case No, 219, entitled:
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"In the Matter of the Estate and Guardianship of Will-

iam L. Tull, Dora May Tnll, and Ernest B. Tull," which

was commenced on the 12th day of August, 1889, by

filing- the petition of P. D. Tull, as guardian of said

William L. Tull, Dora May Tull, and Ernest B. Tull,

praying for leave and authority to sell the undivided

one-half right, title and interest of the said William

L. Tull, Dora May Tull ( now Dora May Dormitzer); and

Ernest B. Tull, in and to the lands and premises in the

next succeeding paragraph described, and all orders

made and proceedings had upon said petition and in

said matter by said court or under its authority or di-

rection, and particularly the order of said Probate

Court, made in said matter of the 14th day of Septem-

ber, 1899, whereby the said guardian was directed, au-

thorized and decreed to sell said real estate, together

with the sale thereof, made pursuant to said order, and

the order of said court made December, 1889, and con-

firming said sale, and directing the said guardian to

convey the right, title and interest of the said William

L., Dora May, and Ernest B. Tull, in and to said real

estate, to F. M. Tull, and all other orders made and

proceedings had in said matter be, and hereby are de-

clared and adjudged fraudulent and void, and are can-

celed and annulled and set aside, so far as they in any

way affect the right, title, or interest of said William

L, Tull, Dora May Tull (now Dora May Dormitzer), and

Ernest B. Tull, in and to said land and premises.

4. It is further ordered, adjudged and decreed that

that certain deed made by P. D. Tull, as guardian of
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Dora May Tull (now Dora May Dormitzer), William L
Ttill, and Ernest B. 'lull, pursuant to the orders of said

Probate Courl referred to in the next preceding para-

graph, which <h'c<l is dated December Kith, 1889, and

w;is recorded in the auditor's office of Spokane County,

December 11th, issu, in book 22 of Deeds, at page G,

and by which said guardian conveyed to s;iid r. M. Tull

an undivided one-half interest in and to that certain

lot, piece, or parcel of said real estate situate in the city

and county of Spokane, State of Washington, ami more

particularly described as follows, to wit:

Commencing at a point on the south line of Riverside

avenue, in the town of Spokane (now city of Spokane),

one hundred (100) feet easterly from the northwest cor-

ner of block nineteen ( ID), of the resurvey and addition

to Spokane Palls, in said city; running thence along

said line of Riverside avenue, in an easterly direction,

fifty (50) feet; thence at right angles in a southerly di-

rection one hundred and eighty (ISO) feet, more or less,

to the north line of Sprague street i now Sprague

avenue); thence at right angles along said line of

Sprague street in a westerly direction, sixty (60) feet;

thence in a northerly direction and on a line parallel

with the south line of Riverside avenue, ten (10) feet;

thence in a northerly direction parallel with Stevens

street, one hundred I Kill) feet to I he phlce of beginning;

together with all and singular the tenements, heredita-

ments and appurtenances thereunto belonging, be and

the same is hereby canceled, annulled, set aside and held

for naught.
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5. It is further adjudged and decreed that the several

mortgages given by F. M. Tull to the defendant, the Ger-

man Savings and Loan Society, and upon the premises

hereinbefore described, or some part thereof, and each

and every of them, were fraudulent and of no effect, and

are hereby canceled and set aside in so far as they or

either of them, in any way affect or create any right to or

lien upon the undivided one-half right, title and interest

of the said William L. Tull, Dora May Dormitzer, and Er-

nest B. Tull, in and to said premises; and that the defend-

ant, the German Savings and Loan Society, obtained no

title to said undivided one-half of said premises, as

against the plaintiffs and Ernest B. Tull, by reason of

the foreclosure of said mortgages, and the purchase of

said premises by it at foreclosure sale, under the decree

of the United States Circuit Court for the District of

Washington.

6. It is further ordered, adjudged and decreed that

the plaintiffs, William L. Tull, Dora May Dormitzer, and

the defendant, Ernest B. Tull, as heirs at law of their

mother, Lucy A. Tull, are the owners of and entitled

to (share and share alike), an undivided one-half of the

lands and premises hereinbefore described, in para-

graphs two and four hereof, together with the tene-

ments, hereditaments and appurtenances thereto belong-

ing, free and clear of all incumbrances, and from any

right, title, or claim of the defendant, the German Sav-

ings and Loan Society, in, upon; or to said undivided one-

half; that they are entitled to the immediate possession

thereof, and that they recover such possession from the
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defendant, the German Savings and Loan Society, and

all persona holding ander, or through them, and be lei

into the possession thereof as tenants in common with

the said German Sayings and Loan Society, and thai

they have proper process therefor.

Ii is further ordered, adjudged, and decreed thai the

other defendants in this action, the Exchange National

Bank of Spokane, Washington, a corporation, the Spo-

kane Falls (las Lighl Company, a corporation, P. M. Tull,

P. 1). Tull, both individually and as guardian, aud J.

(J rant 1 1 inkle, and oath, every, and all of them, and all

persons claiming, or to claim of, from, to, or under them,

or cither of them he, and they arc each and all barred

aud foreclosed of and from all right, estate, title, inter-

est, claim, or lion upon, in or to the undivided one-half

interest in and to the premises heroin mentioned and de-

scribed and decreed to be the property of William L.

Tull, Dora May Tull (now Dora May Dormitzer), aud

Ernest B. Tull.

It is further ordered, adjudged and decreed that the

plaintiffs, William L. Tull, Dora May Dormitzer, have

and recover from defendant, the German Savings and

Loan Society, their costs and disbursements in their be-

half in this action expended, taxed, by the clerk of this

court al X
,

f

/( , and I hat execul ion issue there-

for againsl t lie defendant, the German Savings and Loan

Society.

And William M. Murray, guardian ad litem for Krnest

B. Tull, in the above-entitled action, having presented to

the Oourl his petition and asked the Ctourl to |L\ and al-
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low compensation to liim for his services (and for his ex-

penses) as guardian ad litem, and a copy of said petition

with the notice of hearing thereon having been served

upon Nash & Nash, attorneys for plaintiffs, and who ap-

pear of record as attorneys for said guardian ad litem,

and the said matter having been brought on for hearing

before me on the 22d day of January, 1901, William M.

Murray, appearing in person, and F. H. Graves appear-

ing for the general guardian of Ernest B. Tull, and

Lucius G. Nash, of the firm of Nash & Nash, being pres-

ent and participating in the hearing and testifying there-

in at his own request, and the said Nash & Nash not hav-

ing presented to said guardian ad litem, or filed with the

court, any claims for fees or expenses as attorneys for

said guardian ad litem, and said L. G. Nash having re-

fused to present any such claim at the hearing; and hav-

ing heard proofs in the matter, the Court finds that five

thousand dollars is a reasonable sum to be allowed to

said William M. Murray for his compensation as guard-

ian ad litem, aud for all charges, expenses, and obliga-

tions incurred by him in the discharge of his duties as

such guardian ad litem, including any claim which Nash

& Nash may have for fees or expenses as attorneys.

It is further ordered, adjudged and decreed that the

said William M. Murray be and hereby is allowed the

sum of five thousand dollars, as compensation for his

services as guardian ad litem for Ernest B. Tull, in this

cause, and for all expenses, charges and liabilities in-

curred by him in the discharge of his duties, to be a

charge upon the undivided one-sixth part of the said
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premises I m • ] « » 1
1
^ i i

» - to Ernest B. Tnll. ;is adjudge aii<l

the premises described lieretofore in this decision ami

decree <d' the Court in this action, and upon the rents,

issues and profits thereof, including any rents that may

be due or recovered from the German Savings and Loan

Society for rent heretofore collected by it That said

sum of five thousand dollars, with interest at the legal

rate, be a lien in favor of said Murray apon said undi-

vided one-sixth of said premises, and the rents and prof-

its thereof; and may be enforced by execution or other

proper process or proceedings. Provided, however, that

the said undivided one-sixth part of said premises shall

not be sold to satisfy said lien, or the said lien enforced

except (tttt of the rents, issues and profits of said prem-

ises as the Court may direct, until said Ernest B. Tnll

becomes of age, and provided, further, ihat if the said

premises or the undivided share of Ernest 13. Tnll shall

be sold at any time, in any action or partition, or ether

action or proceeding, or in any way, that the said sum,

or any pari thereof unpaid, shall be first paid out of the

proceeds of such sale.

Dated March 2, 1!MH.

(Signed) GEORGE W. BELT,

Judge.
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W. L. TULL et al.,

Appellants,
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L B. NASH et al.,

Appellees.
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and Original Orders Extending Time for

Filing Transcript.
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In the Circuit Court of the United States for the Eastern

District of Washington, Eastern Division.

W. L. TULL et al.,

Plaintiffs,

vs.

GERMAN SAVINGS AND LOAN SO-

CIETY et al.,

Defendants.

Additional Certificate to Transcript.

I, F. C. Nash, Clerk of the Circuit Court of the United

States for the Eastern District of Washington, do hereby

certify that the foregoing typewritten pages, numbered

1 to 275, inclusive, constitute and are a complete and true

and correct copy of the record, papers and all proceed-

ings had in said action in the matter of the claim of Nash

& Nash against W. L. Tull et al., which were not in-

cluded in the transcript of record heretofore filed in the

main appeal in which the German Savings and Loan So-

ciety was appellant. And that the same constitute the

transcript of record herein upon the ancillary appeal of

William L. Tull, Dora May Seeley and Ernest B. Tull as

against L. B. Nash and L. G. Nash, copartners as Nash

& Nash, to the United States Circuit Court of Appeals

for the Ninth Circuit.

I also annex and transmit the written citation of said

action with return thereof; I also annex and transmit the
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'

i i lers signed by •' '. H. Banford, ex-

time for filing the transcripl of record.

i y hand and seal of said Circuil Court •'
I

e, Wash., this L3th day of May, A. 1). L905.

Ml] FRANK 0. NA H,

Clerk.

In tl uit Court of the United States, Ninth Judicial

Circuit, let of Washington, Eastern Division.

WILLIAM L. TULL el al.,

Complainants,

vs.

/ No. 951.

GERMAN SAVINGS AND LOAN SO-

f

CIETY et al.,
]

Defenda

Order Extending Time for Fiiing Transcript on Appeal.

For satisfactory reasons appearing to the Court, the

for filing iii«' record in this cause in the Circuil Court

( f Appeals, pursuant to the appeal sued out by William

L. Tull, Dora May Seeley and Ernest B. Tull, is extended

until the 25th day of February, 1905.

Dj • l-iii day of December, L904.

C. 11. BANFORD,

Judge.
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[Endorsed] : 951, United States Circuit Court, Dis-

triet of Washington, Eastern Division. Tull et al. vs.

German Savings and Loan Society et al. Order Extend-

ing Time for Filing Transcript on Appeal. Filed Dec.

16, 1904. A. Eeeves Ayres, Clerk. By Frank C. Nash,

Deputy. Ent. Eq. Rule Bk., Vol. 1, page 484.

In the Circuit Court of the United States, Ninth Judicial

Circuit, District of Washington, Eastern Division.

W. L. TULL et al.,

Plaintiffs,

vs

GERMAN SAVINGS AND LOAN SO-

CIETY et al.,

Defendants.

Order Extending Time for Filing Transcript on Appeal.

For satisfactory reasons appearing to the Court, the

time for filing the record in this cause in the Circuit Court

of Appeals, pursuant to the appeal sued out by Vvllliam

L. Tull, Dora May Seeley, and Ernest B. Tull, is ex-

tended until the 30th day of March, 1905.

Dated this 17th day of February, 1905.

C. H. HANFORD,

Judge.



I! illiam L. Tull et al. vs.

[Endorsed]: No. 951. Dnited States Oirctiii Court,

District of Washington, Eastern Division. W. L. Tull

ci al., Plaintiffs, vs. German Bav. & L. Soc. el al., Defend-

ants; Extending Time for Filing Transcript. Filed

Fehy. 22, 1905. A. Reeves Ayres, Clerk. By F. C. Nash.

Deputy. Ent Eq. R. Bk., No. 1, p. 148.

[Endorsed]: No. 1180. United States Circuit Court of

Appeals for the Ninth Circuit W. L. Tull et al., Appel-

lants, vs. I.. B. Nash et al., Appellees. Additional Certifi-

cate to Transcript of Record and Original Orders Extend-

ing Time for Filing Transcript.

Filed May 17, 1905.

F. D. MONCKTON,

Clerk.
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UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

WILLIAM L. TULL. DORA MAY SEE-

LEY and ERNEST B. TULL,

Appellants,

vs.

LUCIUS B. NASH and LUCIUS G.

NASH, Copartners, Doing Business as

NASH & NASH,
Appellees.

Upon Appeal

from the

United

States

Circuit Court

for the

District of

Washington,
Eastern

Division.

Certificate of Clerk Frank C. Nash to Tran

scnpt of Record.

( Clerk's Note: On August 7, 1905, pursuant to praecipe therefor filed

by Mr. Frederick W. Dewart, and agreeably to order of Court,
entered May 8, 1905, the original cet tiffed transcript of record
herein was withdrawn from the files and nailed to Mr Dewart at
Spokane, Washington, for further certification; and, on August 18,
1905, the said record, with the within certificate attached at the
end thereof, was received from Mr. Dewart and refiled.

)
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In the Circuit Court of the United States, for the Ninth

Judicial Circuit, Eastern District of Washington.

WILLIAM L. TULL et al., v

Plaintiffs,
;

vs. I

THE GERMAN SAVINGS AND LOAN' I

SOCIETY et al., \

Defendants. /

Clerk's Certificate to the Transcript of the Record of An-

cillary Appeal of William L. Tull, Dora May Seeley and

Ernest B. Tuil.

I, Prank O. Nash, do hereby certify that I was the

deputy clerk at Spokane of the United States Circuit

Court for the District, of Washington, and that I am the

clerk of the United States Circuit Court for the Eastern

District of Washington; that the above-entitled cause

was heard in the United States Circuit < /ourt for the Dis-

trict of Washington, and that all of the papers there-

in are still in my possession; that the typewritten pages,

numbered 1 to 275 inclusive, included within the bound

volume to which this is annexed, constitute and are a

complete, true and correct copy of the record, papers

and all proceedings had in said action, in the matter of

the claim of Nash & Nash against W. L. Tull et al.,

which were not included in the transcript of record here-

tofore filed in the main appeal, in which the German

Savings and Loan Society was appellant; that the same
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const it utc the transcripl of record herein upon the an-

cillary ;
1

1

»
j »< •

< 1 1 of William L. Tull, I >< u- ; i May Seeley and

Brnesl B. Tull as againsl L B. Nash and L. G. Nash,

copartners as Nash & Nash, to the United States Cir-

cuit Court of Appeals for the Ninth Circuit.

Tlic original citation of said action with return there-

of arc transmitted herein as pages 274 and 275.

Witness my hand and the seal of said Circuit Court,

\od at Spokane, Washington, this L5th day of August,

L905.

|
Seal] PRANK O. NASH,

Clerk.

[Endorsement on Transcript of Record.]: No. L180.

United States circuit Court of Appeals Tor the Ninth

Circuit. William L. Tull, Dora May Seeley, and Et]

B. Tull, Appellants, vs. Lucius B. Nash and Lucius G.

Nash, Copartners, Doing Business as Nash and Nash,

Appi llccs. Transcripl of Record. Upon Appeal from

the United States circuit Court tor the Districl of Wash-

ington, Eastern 1 division.

Filed March 30, L905.

I\ D. MONCKTON,

Clerk.

Returned by Mr. P. W. Dewarl and Refiled Augusi

18, L905.

P. 1>. MONOKTON,

Clerk.
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SEELEY and ERNEST B. TULL,

Appellants,
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LUCIUS B. NASH and LUCIUS G.

NASH, co-partners, doing business as
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Appellees.

On Appeal from the United States Circuit Court for the Dis-

trict of Washington, Eastern Division.

Brief of William L. Tull, Dora May Seeley, and Ernest

B. Tull, Appellants.

STATEMENT.

This appeal is ancillary to the main case which was on

appeal here as The German Savings & Loan Society, Ap-

pellants, v. William L. Tull, et al.
}
Appellees, No. 1096.

This appeal embraces the claim of L. B. Nash and L. G.

Nash, co-partners as Nash & Nash, against the three Tull

children, William L. Tull, Dora May Seeley (formerly



Dormitzer), and Ernest B. Tull, for attorney's fees for

services in the main litigation above referred to.

Briefly, this cause arose as follows: In 1886 F. M. Tull

and his wife were the owners, in community, of certain real

estate situated in the business district of the city of Spokane.

F. M. Tull had negotiated a loan on that property with

the German Savings & Loan Society, but before the papers

were signed Mrs. Tull died, leaving under the laws of the

state of Washington an undivided one-half interest in that

real estate to her three minor children, William L. Tull

Dora May Tull and Ernest B. Tull. As neither F. M
Tull nor a guardian of the children could mortgage the chil

dren's interest, attorneys for the Loan Society and F. M
Tull arranged certain probate proceedings whereby the chil

dren's interest was transferred to F. M. Tull, apparently for

cash but in reality without any consideration. Then the

Loan Society made the loan to F. M. Tull, in whom was

the entire title of record. This loan was afterward repaid

in full and new loans for $120,000 made by the Society to

F. M. Tull, secured by mortgage given by F. M. Tull on the

property. Thereafter, F. M. Tull being delinquent on the

loans, the mortgages were foreclosed and the property bought

in at the foreclosure sale by the Loan Society.

In 1897, Nash & Nash, as attorneys for Dora May Dor-

mitzer and William L. Tull, brought suit in the State Court

against the Loan Society, el ah, making the minor brother,

Ernest, a party defendant, in which suit they sought to have
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one-half of the property restored to the three children. A
guardian ad litem was appointed for Ernest. The case was

tried and decided against the children; but on appeal to the

Supreme Court of Washington this decree was reversed, the

probate proceedings declared void and the children held

entitled to an unincumbered, undivided one-half interest in

the property (23 Wash. 132.) The Loan Society took the

case by writ of error to the Supreme Court of the United

States, where the decree of the Supreme Court of Wash-

ington was affirmed (192 U. S. 125.)

In 1 90 1 a suit was brought in the state court on that

decree for partition and an accounting, it was removed to the

Circuit Court of the United States and a decree rendered for

complainants, but on appeal this Circuit Court of Appeals

remanded the case to the state court for want of jurisdiction

(116 Fed. 471.)

Thereupon, in June, 1902, this suit was brought in the

Circuit Court of the United States for the District of Wash-

ington, William L. Tull and Nash & Nash being complain-

ants, Nash & Nash being their attorneys and the Loan So-

ciety and the two children, Dora May Seeley and Ernest B.

Tull, being the defendants. In the bill of complaint

(Record, p. 19 $), Nash & Nash set up a claim for attorney's

fees against their client, the complainant William L. Tull„

for 50 per cent of his recovery and against Dora May Seeley

the defendant for 35 per cent of her recovery, and bv an

amendment, for an indefinite amount against the minor,

Ernest B. Tull (p. 21.)



4

Answers were filed by the three children denying these

allegations of Nash & Nash. No technical question as to

the form of the action was raised, but the children set up

their several defenses on the facts.

F. W. Dewart was appointed guardian ad litem for the

minor Ernest B. Tull and represented him throughout. F.

W. Dewart also solely represented Dora May Seeley in this

suit and represented William L. Tull as against the claims

of Nash & Nash.

The testimony on the matter of attorney's fees for Nash

& Nash, taken by depositions and before an examiner, is all

included in the record herein.

His Honor, Judge Hanford, rendered a decree allowing

Nash & Nash 50 per cent from William L. Tull, 35 per

cent from Dora May Seeley and $2000. from Ernest B. Tull

(p. 175.) No opinion was rendered by Judge Hanford

other than in the decision of the main case. He says,

"Money coming from the proceeds of the sale to Mrs. Dor-

"mitzer and William L. Tull will be divided as the Court

"shall hereafter determine, allowing to Nash & Nash what

"is due them according to their contract." (Record on main

appeal, p. 370.)

An appeal was duly taken from that decree by the three

children, Dora May Seeley, William L. Tull and Ernest B.

Tull, and as the facts of each are distinct they will be dis-

cussed separately hereafter.

The following are the assignment of errors filed, on which

the appellants rely:
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ASSIGNMENT OF ERRORS.

And now on this 17th day of November, 1904, comes

William L. Tull, one of the complainants herein, and Dora

May Seeley and Ernest B. Tull, two of the defendants herein,

and feeling aggrieved by the judgment and decree rendered in

this cause on the 23rd day of May, 1904, in favor of Lucius

B. Nash and Lucius G. Nash, copartners doing business as

Nash & Nash, complainants herein, and desiring to appeal

from the said judgment and decree to the Circuit Court of

Appeals for the Ninth Judicial Circuit, say that the said de-

cree in said cause is erroneous and against their just rights, for

the following reasons:

First. That the Court erred in holding that William L.

Tull agreed to give Nash & Nash any greater amount than

twenty-five per cent of the property recovered, in case the

costs of the litigation were paid by said Tull.

Second. That the Court erred in not holding that the

purported contract of William L. Tull to pay Nash & Nash

fifty per cent of the property recovered was obtained by the

fraud and deceit of Paul Dormitzer, the agent of the said

Nash & Nash, and was null and void.

Third. That the Court erred in not holding that twenty-

five per cent of the property recovered was the amount agreed

to be paid by William L. Tull to Nash & Nash and the costs

to be paid by said Tull.

Fourth. That the Court erred in not holding that twenty-

five per cent of the property recovered was a fair and reason-
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William L. lull.

Fifth. That the Court erred in holding that Dora May

Seeley agreed to give Nash & Nash any greater amount than

twenty-five per cent of the property recovered, for conducting

the entire litigation necessary to recover the property belong-

ing to her.

Sixth. That the Court erred in not holding that twenty-

five per cent of the property recovered was the amount agreed

to be paid by Dora May Seeley to Nash & Nash for conduct-

ing the entire litigation necessary to recover the property be-

longing to her.

Seventh. That the Court erred in not holding that Nash

& Nash had broken their contract with Dora May Seeley to

conduct the entire litigation necessary to recover the property

belonging to her.

Eighth. That the Court erred in not holdingT:hat twelve

and one-half per cent of the property recovered was a fair and

reasonable compensation to Nash & Nash for the services ren-

dered Dora May Seeley.

Ninth. That the Court erred in not holding that all

claims of Nash & Nash for any services that might have been

rendered Ernest B. Tull, a minor, by Nash & Nash or his

guardian ad litem, in the cause begun in the State Court, were

concluded and determined by the judgment and decree ren-

dered in the Superior Court of Spokane County, on March

2, 1901.

Tenth. That the Court erred in not holding that all
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claims of Nash & Nash against Ernest B. Tull, a minor, for

alleged services prior to the pending suit, are res adjudicata.

Eleventh. That the Court erred in holding that Nash &

Nash rendered any services to Ernest B. Tull, a minor, in

the present suit.

Twelfth. That the Court erred in holding that Nash &

Nash were entitled to any payment from Ernest B. Tull for

any pretended services rendered in the pending suit or in any

other suit.

Thirteenth. That the Court erred in allowing Nash &

Nash any amount against Ernest B. Tull.

Fourteenth. That the Court erred in allowing Nash &

Nash any greater amount against Dora May Seeley than

twelve and one-half per cent of the property recovered.

Fifteenth. That the Court erred in allowing Nash &

Nash any greater amount against William L. Tull than 25

per cent of the property recovered.

Sixteenth. That the Court erred in allowing Nash &

Nash any percentage of the rents and profits of the property

recovered by William L. Tull and Dora May Seeley.

WHEREFORE, The said WT
illiam L. Tull, Dora May

Seeley and Ernest B. Tull pray that the said decree be re-

versed and that said Court be directed to enter a decree in ac-

cordance with their respective prayers.

Frederick W. Dewart,

Solicitor for William F. Tull, Dora May Seeley

and Ernest B. Tull.
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ARGUMENT.
Dora May Seeley.

It was alleged in the bill that Dora May Seeley had

agreed to give Nash & Nash a contingent fee of 35% of the

amount recovered. (P. 203).

For answer Dora May Seeley denied this and for an af-

firmative defense alleged that in 1897 Nash &: Nash had con-

tracted to carry on the entire litigation on her behalf for a

contingent fee of 25%, but that after representing her in the

State Court, Nash & Nash had broken their contract, had not

represented her in the Federal Court in the necessary litiga-

tion but had made her a party defendant to the suit for parti-

tion and accounting, in which W. L. Tull and Nash & Nash

were complainants. That she was forced to employ counsel

to represent her and to carry on the litigation in her behalf.

She alleged that she had agreed to pay them 257^ for the

entire litigation, that they had performed not to exceed one-

half of the required services and therefore she offered to pay

them i2}4% of her interest in the real estate recovered (pp.

11-15.)

The testimony on behalf of the complainants was by the

complainants L. B. Nash and L. G. Nash.

L. G. Nash testified that a contract in writing was entered

into in April, 1897, and that the contract had been lost (p

95.) That the only provisions of the contract were that she

was to pay Nash & Nash 35^ of the sum recovered in the

actions (pp. 95, 1 17.) That the contract was drawn by the



witness after many conferences with the client, was written

out by him and taken out to her home where she signed it,

no one else being present (p. 132.)

L. B. Nash testified that Dora May was a girl he had

known from her girlhood, she had gone to school with his

daughters and he had frequent talks with her, she looking up

to him in regard to these matters, (pp. 137-148.) That the

contract was an oral contract made by himself with Dora

May, that he personally was present and made the contract

with her, it being merely an oral agreement. He could not

give any particulars of the agreement except that Nash &

Nash were to have 357c of the sums recovered (pp. 137, 138,

147, 148.)

Dora May testified that she as a girl had known Judge L.

B. Nash and his daughters, that she paid little attention to

particulars of the litigation, but, having confidence in Judge

Nash on account of their personal relations, she left things in

his hands. That both Judge L. B. Nash and L. G. Nash al-

ways spoke of having 25^ of the sum recovered for their

share, and no mention was made at any time of any other sum.

That she never executed any formal contract, never signed

any paper at her house, that at the office of Nash & Nash she

signed some papers which she was told were necessary to open

the suit, that if there was anything in any of these papers

about a V'
r

' contingent fee, the matter had been misrepre-

sented to her. That the first time she heard anything about

35
r
/r was in 1 901, when she being in Chicago, heard they had
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filed an attorney's lien against her interest for 35
r
/c. She im-

mediately wrote Nash & Nash that she did not understand

why they had done this, that she had agreed to give them

25%, and wanted a statement of the case from them. That

they immediately answered asking her what compensation

she considered proper and was willing to give (pp. 36, 37,

40, 52, 54, 84.) W. D. Scott testified that before Nash &

Nash came into the litigation Scott and Jones, Voorhees &

Stephens had a written contract with Dora May to carry on

the complete litigation for her for $2500, that later these

people withdrew and released the contract (pp. 171, 172.)

The record shows that after the litigation was begun in

the Federal Court, Nash & Nash never represented Dora

May in any way, that they made her a defendant in the suit,

they being of the complainants; that she appeared by her own

attorney, F. W. Dewart, that she filed her answer and cross

bill, her attorney Dewart took the testimony in her behalf,

argued the case for her, filed briefs for her, and is the only one

who has represented her since that time.

On the facts shown herein we maintain

1. That the only contract with Dora May was an oral

one for 2$% of the sums received.

2. That Nash & Nash broke their contract and have no

rights thereunder.

3. That 1 2 '/.
r/

( offered by Dora May is all they earned

even under this contract, and is more than equity on her part.

Nash & Nash began working on the case as attorneys for



1

1

Dora May in December, 1896, or January, 1897, (pp. 95,

134, 135, 170.) The complaint drawn by them was verified

April 7, 1897 (Main Record p. 61.) The date of the ar-

rangement for attorney's fees was fixed by L. G. Nash as

April (p. 93) and by Dora May as March (p. 13.) It was

some months, in any event, after Nash & Nash had become

her attorneys in the case.

Judge L. B. Nash and Dora May both testified that

Judge Nash sustained toward her, practically a fatherly rela-

tion, and she placed all confidence in him and put herself in

his hands.

The question of the amount of the attorneys fees was

talked over and Dora May insists that she never heard any

amount mentioned except 25%. In support of her statement

is the fact, not contradicted, that just as soon as she heard

they claimed 35
r
/r she wrote them protesting that they had

agred on 25% and asking them for an explanation. In reply

they wrote asking what compensation she considered proper

and asking what she was willing to give. Facts which are en-

tirely inconsistent with the present claim of Nash & Nash.

The testimony of the two Nashes with regard to their

claim is directly contradictory. One claiming that the con-

tract was in writing signed in his presence, when no one eke

was present, the other claiming that the contract was oral,

made in conversation with him. And although the contract

involved over $15,000 for them they are unable to give a

word of the contract except 35%.
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The testimony of W. D. Scott shows that Scott and

Jones, Voorhees & Stephens, lawyers of ability and high

standing, who preceeded Nash & Nash in the litigation, had

contracted with Dora May to perform the same services for

her for less than 15% of the amount received.

We insist that complainants have entirely failed to prove

their allegations, according to the ordinary rules of proof.

The only thing on which the two complainants agree is as to

the amount, that is 35%. This is specifically denied by Dora

May, and she denied it and protested to them just as soon as

she heard they claimed it, and in answer they did not assert

that they had any agreement, but simply asked her what she

thought was right and what she was willing to give. And it

is not reasonable that she would have agreed to 35% when

she could get as good lawyers as these were for less than 15%.

We say that they have failed to prove their case according

to the ordinary rules of weight of evidence, but the rule in

this case is much heavier against them. The rule as to proof

of contract between parties sustaining confidential relations is

very different. The relations between Judge Nash and Dora

May were not only attorney and client, but were almost the

same as parent and child or guardian and ward.

In Story's Equity Juprisprudence it was said (Vol. 1, Par.

308 et seq) :

"As to the relation of client and attorney * * * the law,

"with a wise providence, not only watches over the transac-
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"tions of parties in this predicament, but it often interposes

"to declare transactions void which between other persons

"would be held unobjectionable * * * The burthen of es-

tablishing its perfect fairness, adequacy, and equity is thrown

"upon the attorney, upon the general rule that he who bar-

gains in a matter of advantage with a person placing a con-

"fidence in him is bound to show that a reasonable use has

"been made of that confidence—a rule applying equally to all

"persons standing in confidential relations with each other."

The cases generally hold that after a fiduciary relation be-

tween attorney and client has commenced, an agreement

between them respecting the attorney's compensation for ser-

vices rendered and to be rendered will be jealously scruti-

nized, and cannot be supported without clear proof on the

part of the attorney that the amount stipulated for is a fair,

reasonable, and just remuneration for his services. White v.

Tclliver, 1 10 Ala. 300; Dickinson v. Bradford, 59 Ala. 581

;

Planters Bank v. Hernberg, 4 Cold. 531 ; Rose v. Mynatt, 7

Yerg. 30; McMalien v. Smith, 6 Heisk. 167; Newman v.

Davenport, 9 Baxt. 938.

Many of the authorities hold that all dealings between

attorney and client for the benefit of the former, and including

contracts made after the commencement of the relation, for

the attorney's compensation, are not only regarded with jeal-

ousy and closelv scrutinized, but that they are presumptively

invalid on the ground of constructive fraud, and that such

presumption can be overcome only by the clearest and most
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satisfactory evidence. This rule is said to be founded on pub-

lic policy, and to operate independently of any ingredient of

actual fraud, or of the age or capacity of the client, being in-

tended as a protection of the client against the strong influ-

ence to which the confidential relation naturally gives rise

:

Thomas v. Tamer, 87 Va. 1 ; Elmore v. Johnson, 143 ///.

513; Bibbs v. Smith, 1, Dana 5 80.

Thus in Shropshire v. Ryan, 1 1 1 la., 677, it is said: "The

"confidence reposed in the attorney by the client, or in the

"trustee by the cestui que trust, is so carefully guarded by the

"law that it places the burden of proving the entire fairness

"of the pecuniary transaction between them upon the attorney

"or trustee. And where a contract is entered into between

"them it is presumed to be fraudulent."

In Hilchings v. Fan Brunt, 5 Abb. Prac. N. S., 272, a less

harsh rule was laid down: "In considering such a transac-

tion it may not perhaps be necessary to go to the extreme

"length of some of the cases which hold that where a security

"is thus taken, the absolute presumption of unfairness arises

"whenever the relation of counsel and client exist (Evans v.

"Ellis, 5 Den., 640; Howell v. Ransom, 11 Paige, 538), but

"it is proper to invoke the well-settled doctrine announced by

"this Court in Nesbit v. Lockman (34 IS . Y., 167) that the

"law looks upon such a transaction with great suspicion, that

"it will be regarded with jealousy and scrutinized with care,

"and that the presumption is against the propriety of the

"transaction." Brock v. Barnes, 40 Barb., 521; Ryan -v.

Martin, 18 Wis., 672; AHard v. Lamirande, 29 Wis., 502.
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In Elmore v. Johnson, 143 ///., 513, the Court held that

a client was at a great disadvantage in giving a contract to the

attorney for a part of the property to be recovered, saying

:

"In case of the contract above indicated, the client is at a

"great disadvantage. The value of the property in litigation

"depends upon the result of the litigation, and, being unable

"to understand the legal aspects of the case, he is unable to

"foresee what such result will be. He must rely, not upon his

"own judgment, but upon the judgment and statements of

"his attorney. Moreover, he is unable to judge as to the

"value of his attorney's services, because he cannot know what

"legal steps are necessary to be taken in the conduct of the

"case. The advantage is overwhelmingly on the side of the

"attorney where such a contract is made. Whatever may be

"the rule as to a purchase by an attorney from a client we

"think that, where the title to property is so involved in litiga-

tion that the value of the property depends upon the decision

"as to such title, a contract made during the pendency of the

"litigation to compensate the attorney for his legal services

"with a part ot the property involved therein should be held

"to be voidable at dhe election of the client, irrespective of

"the fairness or unfairness of the contract, provided such

"election is exercised within a reasonable time. Such a rule

"as this is demanded by public policy, and in the interests of

"the wholesome administration of justice."

And in the case of a contingent fee, it requires a large pre-

ponderance of the evidence to sustain the claim as well as re-

quiring proof of uberima fides.
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"This brings forward for consideration the question as to

"whether the contract is supported by a preponderance of

"the evidence. To constitute a contract, there must be a free,

"mutual assent. 7 Am. & Eng. Enc. Law, 2d. ed. p. no.

"As heretofore shown, defendant was placed in an unfair

"position by the proposers, and was not dealing with them at

"arm's length. Even with this unfairness it is hard to say

"that he assented to the proposition made by one of them."

Dorr v. Camden, {W. Va.) 65 L. R. A., 348.

In 5 Am. & Eng. Enc. Law, 2d Ed. P. 827, the principle

of law governing contingent fes is given as follows: "It may

"be stated as a well-grounded rule that a contract for a con-

tingent fee must be made in good faith, uberrima fides, with-

"out suppression or reserve of fact or apprehended difficulties,

"or undue influence of any sort or degree, and the compensa-

"tion bargained for must be absolutely just and fair, so that

"the transaction is characterized throughout by all good faith,

"to the client."

Attorney and client sustain to each other the severe rela-

tion of trustee and cestui que trust, and their dealings together

are subject to the same intendments and imputations as those

which obtain between the trustees and their beneficiaries.

Yonge v. Hooper, 7 x Ala. 1 19.

In in re Mayer, 84 Hun. 539, it was said:

"A contract made by an attorney with an heir or next of

"kin, by which he is to receive for his services a large share of

"his client's interest in an estate is always regarded with
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"suspicion; and, if the attorney seeks to enforce it, the burden

"is on him to show that the contract was fair and just, and

"that his client acted understandingly, and with full knowl-

"edge of all the facts connected with the transaction. Ford v.

"Harrington, 16 N. Y., 285; Evans v. Ellis, 5 Demo, 640;

"Haight v. Moore, 37 N. Y. Super. Ct. Rep., 161; Mason

"v. Ring, 3 Abb. Dec., 10."

These few from many authorities, all to the same effect,

are sufficient to show what the law is in this case and to cause

complainant's claim to be rejected thereunder. We believe

compkinant's proof was insufficient under the rules for ordi-

nary transactions. And it certainly falls far short when this

strict rule is applied. In fact, the case in hand shows the

reason for the rule. Dora May, putting all her confidence

and trust in her fatherly adviser and counsel, agrees that they

shall have 25^? of the sums recovered in the litigation, has no

formal witnesses, asks for no formal contract, and four years

later is confronted by the father testifying that she agreed to

give them 35% and by the son testifying that she entered into

a written contract with him to give them 35%, but that the

contract involving over $15,000 had been apparently so little

considered that it was mislaid and lost, and they are unable to

give a single one of its conditions.

Under the rules of law applicable and under the testimony

herein, we submit it is not possible to hold that it was ever

agreed that Nash & Nash were to have any other sum than

2; f
', of the sums recovered, such 2^% in this case amounting

to some $12,000.
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The witnesses all agree that, whatever the amount, Nash

& Nash were to carry through the litigation for the contingent

fee, and that the suit in the Federal Court is a necessary part

of that litigation. Thus L. G. Nash says: "This action is but

"a continuation of the action begun in the Superior Court;

"it is all one piece of litigation." (p. 109).

It is much more than four years since the decree was ren-

dered by the Supreme Court of Washington, and though the

litigation has been in progress every moment since, the chil-

dren have not been in possession of the property and have

not yet received a cent from the property. The agreement

between Nash & Nash and Dora May covered this part of the

litigation.

But Nash & Nash have failed to carry out their part of

the contract. At the conclusion of the work in the State Court

they abandoned Dora May and have done nothing for her

since. They not only failed to represent her and to prosecute

the litigation in her behnlf, but they even sued her in person.

It was not necessary to make themselves parties to the

action. A contingent fee does not make a lawyer a party to

the action, nor does an agreement for a certain percentage

make him a necessary party.

Gilchrist v. Brande, 58 Wise. 184.

McDonald v. Chicago R. Co., 26 loiva, 124.

There is no reason why they should not have made Dora

May a party plaintiff and represented her, but without reason

or word they dropped ;ill relations with her as attorneys.
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Dora May was compelled to engage attorneys to prosecute

her rights and defend her interests. Certainly Nash & Nash

cannot obtain compensation for the work which they never

did, and for which work, Dora May is obligated to other at-

torneys.

Nash & Nash offer no excuse or explanation for their fail-

ure to carry out their contract, there is no claim that it was

through any fault of their client. Such a showing would

change the rights entirely. As was said in Southern Natl.

Bank v. Curtis, ( Tex.) 56 S. W. 911:

"The equitable principle which allows reasonable compen-

"sation lor services already rendered, where the act of the

"client, without fault of the attorney, prevents the latter from

"earning his fee under the contract, cannot be applied to a

"case where the attorney is in fault from beginning to end,

"without a manifest perversion of that principle."

The contract is an entire one. As was said by L. G. Nash

"it is all one piece of litigation" and a contract to perform the

legal services necessary in that litigation is an entire contract.

Eliot v. Lawton, 7 Allen, 274; Underwood v. Lewis, 2 0. B.,

306. Of course there being a breach of the contract on their

part, Nash & Nash cannot recover under the contract.

As was said by the Court of Appeals of New York State

:

"But the concession that the plaintiffs were equitable as-

signees under the agreement by no means establishes their

"right to a specific performance. The consideration of the
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"assignment was their undertaking to render the services men-

tioned. If they have not performed the agreement on their

"part, but have failed or neglected to perform it, and per-

formance was not prevented or excused by the act or conduct

"of the defendants, plainly they have no standing in a court

"of equity to insist upon a specific performance of the agree-

"ment in their favor. The consideration for the agreement

"of the defendants was wholly executory, and was the promise

"of the plaintiffs to render the services specified. The per-

formance of the services was, in effect, a condition, and non-

performance by them would defeat their equitable right. It

"is well settled that, to entitle a plaintiff to specific perform-

ance in equity, he must show, as a condition precedent 'per-

formance, or at least a willingness to perform, on his part.'

"Gray v. Murray, 3 Johns, Ch 179; Pom. Eq. Ju. Par. 1407;

"May v. Schuyler, 43 N. Y. Super. Ct. 107; Holmes v.

"Evans, 129 N. Y. 140."

The cases go much further than that and even hold that

on the breach, by an attorney, of his contract for services, he

not only cannot recover under his specified contract, but he

cannot recover on a quantum meruit for the value of the serv-

ices rendered.

"We have no doubt that the general employment of an

"attorney to defend a case is an entire contract, or that, if

"the contract is terminated by his withdrawal from the case

"without cause, or he is discharged for justifiable reasons, he

"cannot maintain an action for the value of his services.
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"Holmes v. Evans, 129 N. Y. 140, 29 N. E. 233; Walsh v.

"Shumzvay, 65 ///. 471; McArthur v. Fry, 10 Kan. 233;

"Moyers v. Graham, 15 Lea, 57."

CaJiill v. Balrd, 138 CW., 691 :

"So that it seems to us that the plaintiff cannot, if his con-

tract with the defendant is an entirety, (as we held upon the

"previous appeal) recover for any services which he has ren-

dered to the defendant; because he failed, through profes-

sional neglect, to carry on the litigation as he himself ad-

"vised, and as he was directed to do by his client, acting under

"such advice and which he failed to do."Cole v. Robey, 63

Hun. 626.

See also Wright v. fFright, 16 Mo. App. 55 1 ; Bayard v.

McLane, 3 Har. 139; Walsh v. Shumzvay, 65 ///. 471.

And this is the rule however much the attorneys acted in

good faith. It was said bv the Court in Holmes v. Evans,

Supra and would seem to be applicable here: "It is found

"and the finding is fully sustained by the evidence, that the

"plaintiffs acted in good faith, and conducted the case of their

"clients with great intelligence and fidelity up to the time of

"their withdrawal from the case. Their abandonment of the

"case may have been a mistake, but we think it involved a for-

feiture of any rights under the contract of March 24,

"1890."

But we do not ask for this severe rule against complain-

ants herein. We wish to do equity. We are willing to be

generous. Nash & Nash performed services for Dora May
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in the State Court, and we desire to pay them for those ser-

vices.

The services in the State Court were the smaller part of

the legal battle. How extended and severe the services have

been in this Court the Court knows from its own observation.

Dora May agreed to give 25% for the entire litigation. She

now offers to give one-half that amount for the services per-

formed for her by Nash & Nash. Under Judge Hanford's

decision this will be $6,000. Judge Murray performed for

Ernest B. Tull the same services exactly that Nash & Nash

performed for Dora May. For those services Judge Mur-

ray was given $5,000 by the State Court (p. 223). While

Nash & Nash introduced no testimony whatever as to the

value of the services they had rendered, the Court will see

from the services rendered herein by other counsel, and from

the action of the State Court with regard to Judge Murray

for exactly the same services as were performed by Nash &

Nash for this client, that Dora May, in offering to allow Nash

& Nash I2y2 c
/c of the recovery, has been generous and has

offered to do more than equity.

We respectfuly submit that a judgment for I2>^7r gives

Nash & Nash more than they are legally entitled to under the

facts shown herein.

William L. Tull.

It was alleged in the bill that Willim L. Tull had agreed

to give Nash & Nash a contingent fee of $0% of the amount

recovered (p. 203.)
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For answer William denied this and for an affirmative

defense alleged that he was not of large mental capacity, but

was easily influenced by those about him. That in 1897 Paul

Dormitzer was the husband of his sister Dora May and was

his close friend and attorney. That in that year Dormitzer

was paid by Nash & Nash to go to California where William

was in prison, and get for the Nashes a contract of employ-

ment with regard to his interest in the estate of his mother.

That Dormitzer told him he ought to employ Nash & Nash,

that no one else could properly represent him, that they were

employed by his sister Dora May and that if he would agree

to give Nash & Nash 35% of the amount recovered that they

would carry on the litigation for him and pay all the costs

and expenses, which would be a large sum. That he never

agreed to give them 50^, and to his knowledge never signed

any such contract, that if his signature is on any such contract

it was obtained by fraud and deception of Dormitzer, his

friend and attorney who was acting as Nashs' agent. That

Nash & Nash have paid no costs in this suit, that he has never

in any way approved their claim, and that 25% is all that he

ever agreed to give them, if he was to pay the costs. He

prays for appropriate relief, (p. 5.)

The testimony on behalf of the complainants was simply

the introduction of a paper purporting to be signed by Wil-

liam. The paper itself was never in the record. Counsel had

the stenographer make a copy in the record, of the paper and

the original was never put in. (pp. 89, 90.)
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William testified at length regarding the matter. He

stated that Dormitzer, who was his sister's husband, had been

his close friend and also attorney. That Dormitzer had

come to him while he was confined in prison and told him that

Dora May had hired Nash & Nash, that they would do the

work cheaper than any one else for him as Dora May would

also pay them, that really there was no one else who could

take care of the case properly. That Dormitzer said Nash

would take the case for 35%. William demurred to paying

this much, saying that Scott, and Jones, Voorhees & Stephens

had agreed to take it for 20%, whereupon Dormitzer told him

that Nash & Nash would take it for 20% if William would

pay the costs, but that the costs would be large, about $400,

which Nash & Nash would pay if he would give them 3$
r
/c.

That he had no money and so on Dormit/er's representations

and solicitations finally agreed to pay the 35% under those

conditions. That Dormit/er brought him a paper to sign

which he said provided for 25% f° r Nash & Nash, they to

pay the expenses. That when he started to read it Dormitzer

said it was all right, and so he signed it and another paper

without reading them. He states that he does not think that

Xashes have any paper of his agreeing to give 50%, and if

they have he would like to see the signature to it. That since

that time he has never seen either of the Nashes and has never

had any letter or word from them, and that he never knew

they claimed 50'; until he heard of their filing the claim

against him. (pp. 45, 65, 6-7, 71, 73, 78.)

The testimony of William is plain and consistent through-
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out and is in accord with the probabilities of the case. We
call attention to some of the discrepancies in Nash's testimony

and some of the testimony and facts which tend to corrobor-

ate William.

L. G. Nash testifies that William volunteered the con-

tract and that Nash & Nash had no part in getting it, also that

Dormitzer went on his own account to California to get it

(pp. 113, 115), while Judge Nash testifies that Nash &

Nash furnished the money for Dormitzer and sent him down

(p. 139, 149). Dora May testifies that Dormitzer went

down at the expense of Nash & Nash, and that on his return

he was in high spirits, stating that he had succeeded in get-

ting William to sign a contract for Nash & Nash, (pp. 32,

33i 38)- William says that he never heard from Nash &

Nash since that time (pp. 46, 67, 73) and L. G. Nash says

that they never wrote him, though later he says they tried to

write to him twice (pp. 129, 130).

Nash says William and Dora were together in their of-

fice many times during May, 1897, (p. 154), but both Dora

and William deny this, Dora testifying that she never saw

William in Nash's office, and William testifying that he never

was in Nash's office, and that he has never seen either Nash

since April, 1897, (PP- 3 8 > 6 5> 67, 73).

Dormitzer saw William in California in April

1897, (P-9 1 ) the complaint was verified by Dora May, April

7, 1 897, ( Main Record p. 61 ) . The complaint was certainly

drawn and the suit probably begun before Dormitzer saw

William (p. 149.)
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While Nash & Nash claim to have a specific written con-

tract with William, they seem to have some question about it

themselves, for they claim also under a contract for 50%
made by Dormitzer under a power of attorney he held for

William (pp. 152, 153).

When the written contract was produced (p. 89) William

had no attorney, so no question was raised regarding it.

Later when F. W. Dewart was representing William he de-

manded to have the original contract produced, but Judge

Nash refused to produce it or to put it in the record, (p. 151.)

We submit to your Honors that complainants have failed

to make out their case, as claimed, against William. Wil-

liam testifies positively and clearly that he never signed a con-

tract for 50%, and asks to see it, but complainants fail and

refuse to produce the alleged contract. William testifies pos-

itively and clearly that Dormitzer agreed that Nash should

have 35% if he paid the costs or 20% if William paid them,

and this testimony is not disputed. It is true Nashes say Wil-

liam affirmed the contract orally in their office in May but

this is positively denied by William, who says he never was

in Nash's office, and he is corroborated by Dora May, who

says she never saw William in Nash's office, though Nash

says William and Dora were there together many times in

May.

Though having a contract with a client for over $20,000

they have never seen that client or had any communication

with him since 1897, when they began to represent him.
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The fact that William had a contract with Scott and

Jones, Voorhees & Stephens, lawyers of high standing and

ability, to do the same work for 20% or 25%; all of these

facts, coupled with the omissions, inconsistencies and contra-

dictions in the testimony of the two Nashes, seem to us a great

preponderance in favor of William's allegations and against

Nash's claim.

But as in the case of Dora May, the rule of law in this

case is very much stricter and requires much greater proof

and proof of many things not required in an ordinary con-

tract.

Paul Dormitzer was a clerk in Nash's office, and Nash

furnished the money and sent him down to California to

get this contract for them with William (p. no). Dormit-

zer sustained confidential relations with William as relative,

friend and attorney. This was known to Nash and was un-

doubtedly the reason for sending Dormitzer down. Dor-

mitzer took advantage of his relations with William to get a

contract and to mislead and deceive William as to what was

a proper amount to give and as to what paper he was sign-

ing.

The rule under such circumstances was laid down in

Sears v. Shafer, 6 N. Y., 268, as follows:

"A court of equity interposes its benign jurisdiction to

"set aside instruments executed between persons standing in

"the relation of pnrent and child, guardian and ward, phy-

sician and patient, solicitor and client, and in various other
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relations in which one party is so situated as to exercise a

controlling influence over the will and conduct and interest

of another. In some cases undue influence will be inferred

from the nature of the transaction alone; in others, from

the nature of the transaction, and the exercise of occasional,

or habitual influence."

In Perry on Trusts, Par. 202, it is said: "The client is

so completely in the hands of the attorney in relation to the

subject matter of litigation that it would be almost impos-

sible for him to enter into a free and fair contract in regard

to it. * * * This disability of an attorney continues

as long as the relation of attorney and client continues, and

as much longer as the influence of the relation can be sup-

posed to extend. If the relation has ceased but the influ-

ence of the relation continues to affect the minds of the

parties, all contracts made under the influence will be

avoided."

"Agreements between attorney and client of the kind

sought to be specifically enforced in this case, when brought

before a court of equity for its consideration are subject to

the well settled principles that enjoin it upon the court care-

fully to scrutinize the dealings and contracts between attor-

ney and client, and to protect the latter against every attempt

of the former to gain any undue advantage over his client.

All presumptions are in favor of the client, and there must

be clear proof, not only of the due execution of the instru-

ment but also of its integrity and entire fairness, outside the

paper itself."
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"Brock v. Barnes, 40 Barb., 421 ; Nesbit v. Lockman, 34

"N. Y., 167 ; and see opinion of Bacon, J., in Hitchins v. Fan

"Brunt, 38 N. Y., 342 ; Story Eq. Pars., 308 to 324; Ford v.

"Harrington, 16 N. Y., 285; Comstock v. Comstock, 57

"Barb., 453-"

Burling v. King, 46 How. Prac., 452.

To the same effect see

:

Thomas v. Turner, 87 Va., 1.

Klein v. Brochert, 89 Minn., 377.

Henry v. Fance, 11 1 Ky., 72.

Judah v. Fincennes, 23 Ind., 273.

County Chester v. Barber, 97 Pa., 455.

In Thomas v. Turner, 87 Va., 1, under such a case the

Court says

:

"It is the duty of an attorney to give to his client the ben-

"efit of his best judgment, advice, and exertions, and it would

"be a just reproach to the law if he were permitted to bring

"his own persona] interest into conflict with that duty by se-

curing a benefit to himself through the influence which the

"relation implies. All transactions between the parties to be

"upheld in a court of equity must be uberrima fides, and the

"onus is on the attorney to show not only that no undue in-

"fluence was used or advantage taken, but that he gave his

"client all the information and advice as against himself that

"was necessary to enable him to act understandingly. He

"must show in other words, ( 1
) that the transaction was

"perfectly fair; (2) that it was entered into by the client
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"freely; and (3) that it was entered into with such full un-

derstanding of the nature and extent of the rights as to

"enable the client to thoroughly comprehend the scope and

"effect of it. Or as Lord Eldon puts it in the famous case

"of Huguenin v. Baseley, 14 Ves., 273, the transaction must

"be shown to have been the 'pure, voluntary, and well-under-

stood act' of the client's mind, otherwise a court of equity

"will undo it as having been unduly obtained. And in the

"later case of Smith v. Kay, 7 H. L. Cas., 750, Lord Cran-

"worth said that there is no branch of its jurisdiction which

"a court of equity is more ready to exercise than this."

The rule is stronger with regard to attorney's fees than

with contracts for the purchase of a client's property, and in

such a case the Wisconsin Supreme Court announced the high

principle involved

:

"Attorneys are the ministers of justice as well as courts,

"and justice will not be contented with half-hearted service

"on the part of her ministers, nor will she tolerate a bargain

"counter within her temple. If an attorney purchase his

"client's property concerning which his advice is sought, the

"transaction is always viewed with suspicion, and the attorney

"assumes the heavy burden of proving that not only was

"there no overreaching of the client, but that the client acted

"upon the fullest information and advice as to his rights. In

"other words, the attorney must prove uberrima fides, or the

"transaction will be set aside by a court of equity. These

"principles are so well established as to need no citation of
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"authorities, and to the credit of the profession, be it said,

"it is rarely necessary to invoke them."

Young v. Murphy (Wis.), 97 N. W., 496.

"In what we shall hereafter say upon another topic, we

"must not be misunderstood as in anywise approving the

"methods by which this agreement was procured, or assent-

ing to the notion that such an agreement, made under such

"circumstances, would in any event be sustained. A client,

"inexperienced in business coming in response to an invita-

tion, apparently reposing entire confidence in the lawyers

"and desiring their aid because of the information they pos-

"sess, at the first interview makes an agreement binding her

"to pay, in the event of the successful outcome of the litiga-

"tion, a fee equal to one-half or one-third of the amount re-

covered. On the lawyer's own story, the client accepted

"without question his own statement as to the share custom-

"arily charged as a contingent fee. It would seem that under

"such circumstances the burden would rest upon the attorney

"to show that the bargain was a fair one for the client. The

"late Chief Justice Beasley, in an opinion holding that, be-

"cause of the non-adoption in this state of the law of cham-

"perty and maintenance, a contract between attorney and

"client, providing for a contingent fee proportioned to the

"amount of the recovery was not necessarily void, at the

"same time said: 'Such contracts will be inspected with jeal-

" 'ous vigilance by the courts on account of the delicacy of

" 'the relationship of the parties to them; and the most trans-
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" 'parent candor and good faith is required on the part of the

" 'attorney in these dealings with his client.' Schomp v.

"Schenck, 40 N. J. Law, 195, at page 200; 29 Am. Rep.,

"219. And, although the case cited by him related to a

"transaction occurring pendente lite, the same rule has been

"frequently applied to transactions occurring at or even be-

"fore the employment of the attorneys; the inquiry being

"whether there existed in fact a relation of trust and confi-

"dence between the parties. Arden v. Patterson (1821), 5

"Johns, Ch., 44, per Chancellor Kent; Mills v. Mills (1857)

"26 Conn., 213; Taylor v. Bemiss (1884), no U. S., 42,

"per Miller, J., at page 45 ; Ex parte Plitl (1853), 2 Wall,

"Jr., 453, Fed. Cas. No. 11,228, per Grier, J., at page 476,

"2 Wall, Jr.; per Kane, J., at page 480, 2 Wall, Jr.; Foster

"v. Jack (1835), 4 Watts, 335, per Gibson, C. J., at page

"339; Chester Co. v. Barber (1881), 97 Pa., 455, per Pax-

"son, J., at page 463; Brown v. Bulkley, 14 N. J. Eq., 451-

"458; Dunn v. Dunn, 42 N. J. Eq., 431, 7 Atl., 842; Porter

"v. Bergen, 54 N. J. Eq., 405, 34 Atl., 1067; Tate v. Wil-

"liamson (1866), 2 Ch. App., 55-61."

Lynde v. Lynde, 64 N. J. Eq., 736.

In Midler v. Kelly, 125 Fed., 212, by the Circuit Court

of Appeals for the Third Circuit, a contract for a contingent

fee of 50% was entered into before the relation of attorney

and client existed, and the Court says

:

"The general consensus of opinion is summarised in 5

"Am. & Eng. Ency. Law (2d Ed.), p. 8? 8: 'It may be

" 'stated as a well grounded rule that a contract for a con-
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'tingent fee must be made in good faith, uberrima fides,

'without suppression or reserve of fact, or apprehended dif-

'ficulties, or undue influence of any sort or degree; and the

'compensation bargained for must be absolutely just and

'fair, so that the transaction is characterized throughout by

'all good faith to the client.'
"

In Taylor v. Bemiss, 110 U. S., 42, the Supreme Court

of the United States spoke of the "suspicion which naturally

attaches to such contracts" and said "where it can be shown

"that they are obtained from the suitor by any undue influ-

"ence of the attorney over the client, or by any fraud or im-

"position, or that the compensation is clearly excessive, so as

"to amount to extortion, the Court will in a proper case pro-

"tect the party aggrieved."

Many courts have held that a contingent contract for a

half or a third of the recovery is presumptively invalid or will

be set aside upon the application of the client.

"In consideration of what the attorney is to do the client

"is induced to enter into an agreement by the terms of which

"he is to pay over to the attorney as his compensation, one-

"half of his interest in what is stated to be a large estate.

"Such an agreement, upon its face, seems to us to be uncon-

scionable. We have not overlooked the language of sec-

tion sixty-six of the Code of Civil Procedure, which pro-

"vides that an attorney has a lien upon his client's cause of

"action, and says that 'the compensation of an attorney or

" 'counsellor for his services is governed by agreement ex-
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" 'press or implied which is not restrained by law.' By this

"agreement the attorney is to receive as compensation 50%

"of what the client shall obtain as his interest in the estate

"involved in the proceeding. We are aware that of late the

"payment of large fees has been sanctioned by courts, but no

"case has been brought to our attention which has gone to

"the extent of upholding a fee of one-half the client's cause

"of action; and, now that the question is squarely presented

"whether such an agreement is conscionable, we think it

"would not be in the interest of public policy of professional

"ethics to place the seal upon it."

In re Fitzsimmons, 79 N. Y. Supp., 194.

"He undertook to prove that he had a contract with

"plaintiff for 50% of any recovery, the plaintiff to pay all

"disbursements. The only evidence to support this propo-

sition is his own testimony, which the plaintiff contradicts.

"The Court is not satisfied that such a contract was made,

"but, if it were, it was so utterly unconscionable as to be

"void. Matter of Fitzsimmons, 97 N. Y. Supp., 194. The

"action was to recover damages for injuries resulting from

"an ordinary street accident, a collision between a car and

"a truck. To constrain or persuade a client into agreeing

"to give half the recovery and to pay all the disbursements

"besides for preparing and trying such a case, is an abuse of

"confidence, which, in the language of the case cited, 'it would

" 'not be in the interest of public policy or professional ethics

" 'to approve."

Herman v. Metropolitan St. Ry. Co., 121 Fed., 184.
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When, as in this case, complainant fails to prove his con-

tract, or fails to show the uberrima fides required, he may be

allowed for his services on a quantum meruit.

"But such inferences on the consideration proposed will

"not justify or sustain a contract for a contingent fee, al-

though it might sustain an action for services rendered by

"reason thereof upon a quantum meruit. It is, therefore,

"very plain that plaintiff is not entitled to recover on the

"special count under an express contract for a contingent fee,

"as set out in his declaration, and which he has endeavored to

"sustain in his evidence, but he may be entitled to recover

"under a general count for the value of the services actually

"rendered by him. Such invalid contract furnishes no cri-

"terion as to the amount that plaintiff will be entitled to re-

"cover, if anything. 5 Am. & Eng. Law, 2d Ed., p. 828.

" * * * Where an attorney suppresses the facts of the

"case, or uses any unfairness in securing a contract of this

"character, it will be held invalid, and, if he has rendered any

"service in carrying out such contract, he will be permitted

"to recover on a quantum meruit. Chester County v. Barber,

"97 Pa., 455 ; Stewart v. Houston & T. C. R. Co., 62 Texas

"248."

Dcrr v. Camden (W. Va.), 65 L. R. A., 348.

In Robinson v. Sharp, 201 111., 86, a case similar to the

one in hand, the attorneys having deceived the client as to

the amount of costs which the attorney might have to pay and
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the difficulty of the suit, the Court set aside the contract for

50% and allowed a reasonable fee.

See also

:

/;/ re Pieris, 81 N. Y. Supp., 927. ,

Manning v. Charte, 40 Fed., 125.

Planters Bank v. Hornberger, 4 Coldw., 531.

Downing v. Major, 2 Dana, 228.

These cases are applicable to the facts in our case, and we

believe that under these principles of law the claim of Nash

& Nash as against William must be denied and they given

only what is right and just, in no case more than William had

agreed to give.

The testimony is uncontradicted that Dormitzer told Wil-

liam that Nash would take the case for a contingent fee of

20% but if he would make it 35% Nash would advance the

costs, which would be very large. Nash has advanced or paid

no costs, but all have been paid by the children themselves.

We, therefore, ask that Nash be allowed, not the 20% which

Dormitzer said he was willing to take, but 25% which was

the amount for which Dora May contracted. The Superior

Court held that $5000 was a proper fee for acting as attorney

in the State Court, and we believe $7000 is proper for the

services in the Federal Court. This makes the $12,000,

which is 25% of William's recovery. Nash introduced no

evidence of the services or their value.

This 25'/ amounts to $12,000 and with the $6,000 from

Dora May gives Nash & Nash a fee of $18,000, which we
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the facts and the law herein.

Ernest B. Tull.

Ernest B. Tull was a minor until within the past few

months. In the beginning of the litigation in the State Court,

Judge W. M. Murray was appointed as guardian ad litem

for him and served as such during all of that litigation. When

the decree was signed in the State Court provision was made

therein for the compensation of the guardian and his attor-

neys. In the United States Court, F. W. Dewart was ap-

pointed guardian ad litem for Ernest and has acted as such

for him during all the litigation, serving as his own attorney.

In amendments to the bill Nash & Nash set up their claim

against Ernest. They alleged that Dora May and William

"requested and employed" Nash & Nash to look after the

interests of Ernest, that Nash & Nash secured the employ-

ment of a guardian ad litem in the State Court and in the

United States Court and that they will secure one for him

in the United States Supreme Court. That $5,000.00 is a

reasonable compensation "for such services." (pp. 21-24.)

An answer was filed by Ernest's guardian ad litem, deny-

ing all the allegations, and submitting himself to the protec-

tion of the Court. (r>. 25.)

Nash & Nash both testified that Dora May and William

and F. M. Tull the father asked and employed them to look

after Ernest's interests, (pp. 91, 95, 97, 160.) Judge L. B.
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Nash expressly testified that no contract could be made by

him or by anyone for him. (pp. 136, 137, 141, 148, 161.)

That they acted as attorney for \Y. M. Murray the guardian

ad litem, (pp. 22, 92, 100, 103, 161, 162.) That they

made claim before the State Court for compensation, (pp.

107, 108.)

Dora May and William both denied that they asked or

employed Nash & Nash to represent Ernest, (pp. 39, 71.)

It is difficult to understand just what is claimed against

Ernest.

Nash & Nash were attorneys for complainants in both

suits, they made Ernest a defendant as they were obliged to;

they had a guardian ad litem appointed for him, in both

suits, as was necessary under the law. Certainly this was

not anything for which Ernest should pay. It was all part

of what was necessary for them to do, as attorneys for com-

plainants, to get all necessary parties properly before the

Court.

Thev also claim to have acted as attorneys for the guar-

dian ad litem. If this is true, they should be paid for it. But

the guardian himself is liable for this. It has been held many

times that counsel for a receiver, assignee or administrator

has no cause of action against the property for his fees.

Crumlish v. R. R. Co. (W. Va.), 22 S. E., 90.

Stuart v. Boulware, [33 U. S., 78.

Joosi v. Bennett (Cal.), 56 Pac., 43.

In reSkoll (Minn.), 80 X. \Y., 953.
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Not only so, but the decree by the Superior Court, the

final decree in the case in the State Court, absolutely concludes

them and their rights in any such contention.

The decree provides

:

"Lucius G. Nash, of the firm of Nash & Nash, being

"present and participating in the hearing and testifying there-

"in at his own request, and the said Nash & Nash not having

"presented to said guardian ad litem, or filed with the Court,

"any claims for fees or expenses as attorneys for said guar-

"dian ad litem, and said L. G. Nash having refused to pre-

"sent any such claim at the hearing; and having heard proofs

"in the matter, the Court finds that five thousand dollars is a

"reasonable sum to be allowed to said William M. Murray

"for his compensation as guardian ad litem, and for all

"charges, expenses, and obligations incurred by him in the

"discharge of his duties as such guardian ad litem, including

"any claim which Nash & Nash may have for fees or ex-

penses as attorneys." (p. 223.)

This judgment is certainly a bar to any action by Nash &

Nash against the estate for any services rendered Judge Mur-

ray as guardian ad litem.

As against the present guardian ad litem, they say they

do not represent him or appear for him, have filed no papers

for him or for the infant, (p. 110.)

The only claim they make is the general indefinite one

that, as to a certain extent the interests of their client and
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Ernest's interests coincide, therefore Ernest should pay them

something. Such a claim, it seems to us, needs only to be

stated to be denied. Their services are voluntary, if they

have ever performed any, and are merely incidental benefits

to Ernest.

The doctrine that Ernest must pay for such services, is

such a novel one, that it is difficult to find authorities, if any

be necessary. In the case of Hand v. Savannah R. R. Co.,

31 So. Car., 162, the same question seems to have been raised

and a clear statement made of the law involved.

"The underlying principle in all these cases, where one

"has been allowed compensation out of a common fund be-

longing to others, for expenses incurred and services ren-

dered in behalf of the common interests, is the principle of

"representation or agency. Where such compensation has

"been allowed, the party claiming has been in some way the

"recognized and authoritative representative of the whole and

"therefore authorized to contract for the whole. * * *

"No one can legally claim compensation for voluntary ser-

"vices to another, however beneficial they may be, nor for

"incidental benefits and advantages on account of services

"rendered to another, by whom he may have been employed.

"Before a legal charge can be sustained, there must be a con-

"tract of employment either expressly made or superinduced

"by the law upon the facts * * *.

"Can these parties come in under the principle we have

"laid down above? Do not they rather occupy the position
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"of rendering an incidental service, to parties not represented

"by them, but derived to them because their rights were in-

volved in the same question, as to which they had been en-

"gaged for others? * * *

"This Court has no power to subject the property of citi-

"zens to claims, except such as may be founded upon legal or

"established equitable principles making such property liable.

"It has no power to adjust claims upon grounds of abstract

"moral equity. On the contrary a claim to be sustained by

"the Courts must amount to a cause of action under some

"settled legal or equitable principle."

Hand v. Savannah Cff Charleston R. R. Co., 21 So.

Car., 162.

To the same effect see:

Bound v. South Car. Ry. Co., 59 Fed. 512.

B. & O. Ry. Co. v. Brown, 79 Md., 442.

McGraw v. Canton, 74 Md., 559.

Wilson v. Kelly, 30 S. C, 483.

These statements seem peculiarly apposite to the claim

of Nash & Nash against Ernest, and we believe that under

these legal principles Nash & Nash have no claim of any

kind against Ernest.

The writer hereof, who has acted as guardian ad litem

for Ernest in this litigation, has used his best efforts to pro-

tect the interests of his ward. If he has overlooked anything

which he should have done, he would respectfully ask the

Court not to let the ward suffer thereby, but for the Court to
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protect the minor's interests. For as was said by Chief

Justice Marshall:

"In all suits brought against infants, whom the law sup-

poses to be incapable of understanding and managing their

own affairs, the duty of watching over their interests devolves,

in a considerable degree, upon the Court."

Bank of U. S. v. Ritchie, 8 Peters, 128.
,

In this litigation with their attorneys, these children have

not in any way sought to take technical advantage in any

matters. They have tried to have the facts elicited and on

those facts do justice and equity. The matters of arrange-

ments with his attorneys are not matters to which one usually

has witnesses, especially where as here the relations already

existing with the attorneys were close and confidential.

We believe the Court below in allowing Nash & Nash

over $40,000 for their services, overlooked some of the tes-

timony and some of the legal principles applicable herein.

Nash & Nash by getting i2 l/2 r
/r from Dora May and

25 r
7 r from William will receive $18,000, and we feel certain

that this Court will say, with us, that those amounts and that

sum are all that the law gives to Nash & Nash under the

facts, and all that in equity and good conscience they should

receive.

Respectfully submitted,

F. W. Dewart,

Solicitcr fcr Appellants.
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As a preliminary matter, the standing of the appel-



Lants in this court, and the jurisdiction of the Court is

challenged.

I.

In the Circuit Court, W. A. Lewis, The Ex-

change National Bank and Paul C. Dormitzer were

parties to the action. (Printed Record, pages 28 to 87,

and the amended record.)

The said parties signed stipulations to take deposi-

tions (Printed Record, 29, 55 and 56) ; served, filed and

propounded cross-interrogatories to William L. Tull

(Printed Record 58 and 59 et seq., 76 and pages 30 to 41)

;

were served with and accepted notice as to taking deposi-

tions (Printed Record, pages 86-87) ; and it appears from

the record that said Lewis and Dormitzer sought to es-

tablish their attorney's liens for services in this Litigation

against the appellants and the claims of the appellees

for the same service-.

The amended record shows that subpoenas in equity

were filed and served, and that said parties were duly

made parties to this suit and were 1 nought into the cause

by a proper plea, showing that Lewis claimed by deed

all of the interest of William L. 'Full, and that Dormitzer

claimed attorney's fees as against Dora May Seeley and

against appellees, q. v.

The record further shows that there was no citation

or other notice of this ancillary appeal served on the

said parties, or any reason for not serving said parties

with citation.



It abundantly appears from the printed and amended

record that the said parties had a right to appeal from

the decision of the Circuit Court.

It is a cardinal rule in this court and the Supreme

Court of the United States, that all the parties to the

record, who appear to have any interest in the order or

rule challenged, MUST BE GIVEN AN OPPOR-

TUNITY TO BE HEARD ON SUCH APPEAL.

Davis vs. Mercantile Trust Co., 152 U. S., 590; L.

Ed., Book 38, 563.

The rule and reasons therefor are fully known to

this Court, and the reasons therefor are fully stated in

Masterson vs. Howard, 77 U. S., 10 Wall., 416, and Hardee

vs. Wilson, 146 IT. S., 179, 181, and need not, therefore,

be repeated.

II.

The record and certificate of the Clerk should be

stricken from the files, because it appears from the cer-

tificate of A. Reeves Ayers (Printed Record, page 192),

that he was not the legal or actual custodian of the

record, papers and proceedings in this cause, but that on

the contrary the said record was in the legal custody

and actual keeping of the Clerk of the Circuit Court for

the Eastern District of Washington. Nevertheless, the

Clerk of the Circuit Court for the Western District of

Washington, A. Reeves Ayers, undertakes to certify the

case to this Court.

It will be needless to say that the case was tried



in the late Circuit Court for the district of Washing-

ton, Eastern Division. This court was abolished by

;m Act of Congress, and the state divided into two new

districts, Eastern and Western, and the said act took

effect &pai 2nd, 1905.

This Honorable Court will take judicial notice of the

geographical boundaries of the new districts, the new

courts and their officials and clerks.

Section 7 of the said Act of Congress creating these

courts, commencing at the proviso thereof, enacts as

follows:

"That all motions and causes submitted, and all

causes and proceedings, except criminal, including pro-

ceedings in bankruptcy, now pending in said judicial

district (meaning thereby the Circuit Court for the Dis-

trict of Washington) of Washington, as heretofore con-

stituted, in which the evidence has been taken in whole

or in part before the present district judge, shall be

proceeded with and disposed of in said Western Judicial

District of Washington, as constituted by this Act."

This cause, within the meaning of this act, "is not

now pending" in any Circuit Court of the United States,

it "was disposed" of fully and completely, so far as any

trial Court is concerned, and a final decree entered in

the erstwhile court for the District of Washington, on

May 23rd, 1904 (Printed Record, page 17.')).

Appellants must think- that the cause is in some way

"pending" in the old Circuit Court and undisposed of,

and that under the act the cause is transferred front the



Eastern to the Western Judicial District of Washington,

and that the Clerk of that court is the proper official to

make the certificate to the record.

The Supreme Court of the United States, constru-

ing an act dividing West Virginia into "Northern and

Southern districts, in the case of Hatfield vs. King, 186

l
T

. S., 3 78-180, said: "While it may be said that a suit

is pending even after decree rendered, yet the words

"now pending," used in the Eighth Section, literally

apply to cases REMAINING UNHEARD AND UN-

DECIDED, AND NO PARTICULAR PROVISION

WAS THEREIN MADE IN REFERENCE TO CASES
PENDING ON APPEAL. Nevertheless, it is true

that, if there had been nothing more in this case than

a decree by this Court AFFIRMING or REVERSING
THE DECREE BELOW, the case would have been

remanded to the DISTRICT IN WHICH THE PROP-

ERTY IN CONTROVERSY WAS SITUATED, and

in which the case would have been brought if the new

district had then existed."

The decree of the Circuit Court "disposed of" the

cause so tar as any trial Court is concerned.

%
"Final judgments are such as at once put an end

to the action, by declaring that the plaintiff has either

entitled himself, or has not, to recover the remedy he

sues for."

Am. a- Eiuj. Encyc. of Lair, 2nd Ed., Vol. 13, pp. 24

and 25, under head, "Where Appealability
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Test of Finality and Notes.

It is true, if the decree of the Circuil Court is affirmed,

the master will have to sell the property in order to

make the partition, but that is a mere incident.

"From the opinion delivered by Waite, C. J., in St.

Louis, Etc., Ry. vs. South Expo. Co., 108 U. S., 24, and

Witherop Iron Co. vs. Meeker, 109 V. S., 180, the fol-

lowing rule may be adduced: Where the matter referred

to the master does not enter into the merits of the case,

but relates only to its administration, and is only an in-

cident of what is sued for, the reference does not prevent

the decree from being final."

7 Am. & Eng. Enycyc, of Laic, 1st Ed., 920.

If the decision of the lower Court is modified by

Your Honor's decision, the trial Court will only be per-

forming a ministerial duty in putting the judgment and

decree of this Court into effect.

If the cause is reversed in this Court, the decree,

nevertheless, is final. A judgment reversing a final decree

of a lower Court, and remanding the case to such Court

merely for the entry of judgment, is final.

Mower vs. Fletcher, 114 CJ. S., 127.

The language of the act creating the new courts is

very plain and unambiguous. No provision was made

(herein for eases finally determined and PENDING on

appeal, and none was intended.

To illustrate a sufficient reason why Congress did

not make such a provision, it is only necessary to observe



Hie hardship and injustice which would be worked in

this case if it was transferred to the Western Judicial Dis

trict. The situs of the property is in Spokane County,

in the Eastern Judicial District, and to transfer the

judgment roll to another district out of the county would

seriously embarrass and hamper the owners and in-

rending purchasers of the property, because the judgment

roll and decree is the muniment of our title. Every

time the title was examined it entailed the expense of

a trip to Seattle or Tacoma.

The certificate of Mr. Ayers to this record is a nullity,

and the record itself is likewise a nullity.

It was the duty of the Clerk of the Eastern Judicial

District of Washington to make and certify to the record

on this appeal, because he is now and was at all these

times the actual and legal custodian of the papers, plead-

ings and proceedings in the case.

Darrah us. Watson, 36 Iowa, 116.

We charge the counsel for the appellees with taking

this so-called record from Spokane to Tacoma, Wash-

ington, and there inducing and prevailing upon the Clerk

of the Circuit Court for the Western District of Wash-

ington to certify to its authority; prevailing upon a clerk

to certify a record over which he had neither the actual

or legal possession or control, and certifying to some

thing as being true when he never compared it with the

original, or had the means of so doing. This the counsel

for appellees knows to be true. While it is the law



thai certificates of clerks import absolute verity, it is

likewise true thai the moment they are tainted with

irregularity, illegality or fraud, they crumble.

To permit a record to be certified to in this manner

is to fling the door wide open to all kinds of fraudulent

practices, abuses; it would unsettle the ancient rules of

the law and would at once bring judicial proceedings into

disrepute.

This emasculated record is false, incomplete and is

wrongfully, unjustly and illegally made.

We are justified in treating it as no record at all.

and to claim all the rights given us by Rule 16 of the

Rales of this Court, and pursuant thereto we shall file

a certificate of the Clerk of the Circuit Court for the

Eastern District of Washington, and ask that this case

be docketed and dismissed under the said rule.

III.

Rule Ki of the rules of this Court provide: "But

for good cause shown, the justice or judge who signed

the citation, or any judge of this Court, may enlarge the

time by or BEFORE ITS EXPIRATION, THE ORDER

OF ENLARGEMENT TO BE PILED WITH THE

CLERK OK THIS COURT."

The orders of Judge Banford enlarging the time

for filing the record in this Courl were never filed here,

Ihe record -hows mere copies. (Printed Record, pp.

L86-187.)
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This is a total disregard of the letter and spirit of

the rule, and the said orders should be stricken from

the record.

IV.

Even conceding that the certificate was made by

the proper clerk, on its face and by its terms it shows

that it does not contain all of the records, papers and

proceedings in this cause now on file in the Circuit Court,

but only contains such parts of the record and papers

as "were not included in the Transcript of the record

heretofore filed in the main appeal of the German

Savings & Loan Society was appellant. This is not

according to the requirements of Subdivision 3 of Rule

14 of the Rules of this Court.

All of the reports of Special Examiner E. J. Lake

in Cause No. 823, as offered by the appellants in their

offer of testimony filed May 23rd, 1904 (see printed

Eecord, pp. 27-28, and the Report of Special Examiner

E. J. Lake in Cause No. 951, the number of this cause

in the Circuit Court, and the testimony of one Paul

Dormitzer are missing from the record and are un-

accounted for. There is nothing in the record to show

what the reports of the special examiner consist of. The

testimony of Paul Dormitzer, the former husband of

appellant, Dora May Seeley, is very important and is

wholly contrary to the contention of appellants. This

is another illustration of the vice of the certificate.
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V.

The order of Judge Hanford, dated 17tli day of

February, L905, enlarging the time for filing the record

here (printed Rec, p. 187), besides having never been filed

in this Court, as required by Rule 16, was ineffective

and of no force to enlarge the said time, because made

after the expiration and return day of the citation, to-

wit: December 20th, 1904 (printed Record, p. 190).

It may be that the rules of this Court in regard to

the return day of appeals and to filing the Transcript

are directory. While we say this, we also say that the

Rules of the Court, although directory, were made to be

observed, and in this instance have been plainly disre-

garded. "An observance of the Rules preserves the

rights of parties, and facilitates the business of the Court.

A disregard of them not only injuriously affects the

rights of the parties, but delays and embarrasses the

Court, to the hindrance of other causes."

The order enlarging the time made by Hon. William

B. Gilbert (printed Record, p. 1), is ineffective to extend

the time, because made after the return day of the cita-

tion, and because said order is not made as of this Court

or by this Court, or any judge of this Court or any other

Court known to 1ho law.

The ( Jircuil ( Jourl of the United States. Ninth Judicial

Circuit, District of Washington, Eastern Division, has

been abolished, and no cause could be pending in thai

Court.

Certain it is that if the certificate of the Clerk 1<>
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this record is found by this Court to be void and of no

effect, these alleged orders extending the time for filing

a record hereafter or now will not be regarded, and ea,ch

and every of said orders should be stricken from the

alleged record.

VI.

The failure of appellants to print the record as re-

quired by Rule 23 of this Court is palpable, and the total

disregard of the rule is aptly and clearly stated in the

motion to dismiss.

VII.

For the argument, points and authorities on the

motion to dismiss the appeal for failure on the part of

appellants William L. Tull and Dora May Seeley to file

a cross-bill for the affirmative relief they ask against

appellees, see pages of this brief on the merits.

Respectfully submitted,

NASH & NASH, amd

JAMES DAWSON,

Solicitors for Appellees.
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lii order thai the Court may nave a proper apprecia

tioD of the merits of this case, a brief and terse state-

ment of it is necessary

:

In the year L896 the Tull children, whose named

were William Tnll, Dora May Dormitzer and Ernest B.

Tul J, a minor, conceived the idea that they were entitled

to a very valuable property in Spokane known as the

Tull Block, and were owners thereof by virtue of their

mother's ownership in said property.

These children had consulted a number of lawyers

in Spokane, and, in fact, had placed their claim for con-

sideration with a number of reputable attorneys in

Spokane for investigation and for action. After these

attorneys bad considered of the matter for a year or

more, they all determined that the Tull children had no

rights whatever in this valuable property, and, thereupon,

Paul Dormitzer, who was the husband of Dora May

Dormitzer, besought Nash & Nash to investigate and

take up this litigation.

After several months of very thorough investigation

into this ease the firm of Nash cv. Nash were convinced

that the Tull children had substantial and valuable rights

in this property, and so informed the Tull children. A

greal many conferences were had in regard to their rights,

a great deal of labor was performed, and a greal deal

of investigation was made by the firm of Nash *.y. Nash

in investigating the case, and thereafter frequent talks

were had in regard to taking the litigation. Nash &
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Nash finally informed the Tull children that they would

do nothing with it until such time as all their attorneys

connected with the case had been paid and disposed of

and out of the case, and, thereupon, in the spring of

1897, the Tull children informed Nash & Nash that they

had dispensed with all of their attorneys, and were now

ready to have Nash & Nash go on with the litigation.

They also informed Attorneys Nash that they had no

money or means whatever to prosecute their suit, and

that they would leave it entirely to us upon what terms

and upon what conditions the litigation should be con-

ducted. We then told them that we disliked contingent

fees, preferred altogether to have a reasonable compensa-

tion for services, and that we never took a contingent

fee— our compensation depending upon our recovery—

for less than one-half of what we could recover, and we.

had no desire even to take this kind of litigation, and

we further said that, in no event, could we pay the costs,

or would consent to pay the costs of carrying on the

litigation.

Paul Dormitzer, the husband of Dora May Dor-

mitzer, and Dora May Dormitzer, herself, claimed that

they had a right not only to speak for William L. Tull,

their brother, but also had the right to speak for Ernest

B. Tull, a minor, and insisted that they would be able

to pay the costs, and that they would be quite willing

to give us one-half of what we could recover in the case,

and adding that, unless we took the case, their rights

would be wholly neglected.
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Thereupon we first had an understanding and agree

meat with Dora May Dormitzer that she was to pay 50

per cent, of any and all amounts recovered in the litiga-

tion. William L. Tull was absent from the city, and,

as we understood afterwards, was confined in the peni-

tentiary in California. Paul Dormitzer, the brother-in-

law of William L. Tull, and husband of Dora, said that

he had no doubt but what William L. Tull would be

willing to enter into any contract, and that he thought

one-half a very reasonable amount, in view of the cir-

cumstances surrounding the case. After having agreed

with Dora May Dormitzer for one-half of the amount

recovered, it came out that they had no money at all,

and could get no money for any purpose; that they were

poor, had nothing to live on, and we then made arrange-

ments with the Exchange National Bank, who had a

claim against the estate, that if we could look after their

claim, and would look after their claim in this litigation,

that they could be induced to advance something like

Four Hundred Dollars to enable the Dormitzer 's to

live, and to contribute something in the way of paying

the costs of this litigation. And, thereupon, for the

purpose of enabling Dora May Dormitzer to get this

money to prosecute this suit, we agreed to throw off

lo per cent, of our 50 per cent., for the benefit of the

Exchange National Bank, in order to enable the Ex-

change National Bank, from this amount, to gel the

benefit of their claim against the 'Fulls, and, thereupon,

we entered into a written and distinct COntrad with
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Dora May Dormitzer to receive, as compensation for our

services, 35 per cent, of any amount which we might

recover. This contract she signed willingly, which was

a much better contract, as she said, than she expected.

Paul Dormitzer, being very much interested in his

wife's success in the litigation, took upon himself to go

to California and see William L. Tull in regard to joining

in these proceedings to recover their interest in the

property, and when he came back, in a few days, he

brought with him a written contract and agreement by

which William L. Tull agreed to pay Nash & Nash 50

per cent, of all monies and of all properties and every-

thing connected with this litigation, their pay to be con-

tingent upon the recovery of any amount in this litiga-

tion.

We will here state that a few weeks after this

contract had been brought from William L. Tull, he was

released from the penitentiary and came to Spokane, and

was in and about our offices for several weeks thereafter,

during all of which time he had frequent talks with

us in regard to this contract of paying us 50 per cent,,

and he at all times expressed himself as entirely and

perfectly satisfied, saying that this contract was all right,

that he had signed it, and that he was very glad that

we had the case, was anxious for us to prosecute it, and

was perfectly willing, he said, to pay 50 per cent., and

thought the same very reasonable. This lie repeatedly

said to Nash & Nash.

This written contract, or a copy thereof, is
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in evidence in these proceedings. William L.

Tull, P. M. Tull, the father, and Dora May Dormitzer

all the while claimed and insisted thai we could represenl

Ernest B. Tull; we, at the same time, telling them that

we could make no contract with Ernest I'». Tull, who was

a minor and who had no proper guardian whom we could

consult witli ; but we agreed to go on and take his case

and manage it and recover for him, depending entirely

upon what allowance the Court would make us for our

services therein rendered. Thereupon we brought this

suit. In this connection we prepared all the paper;-,

did all the work, not only for William L. Tull and Dora

May Dormitzer, but we also prepared all the papers for

Ernest B. Tull, including his cross-complaint, and every-

thing connected with it, and then and thereafter went

into the State Court, and upon our motion and sug-

gestion, had appointed one William M. Murray to be the

guardian ad litem.

We will here state that William M. Murray was a

man in delicate health, somewhat enfeebled by excesses

of various sorts, and but illy able or qualified to be of

very much assistance in litigation. It is sufficienl to

state that we here took upon ourselves all the burden and

performed nearly all the labor in this entire litigation

from the time it was commenced in the State Court of

Washington up to, and through, the Supreme Court of

the state, in which we obtained a decree awarding to

these children an unincumbered one-half of all this valu-

able property, valued ;it $250,000. After the mandate



19

bad come back from the Supreme Court of the State of

Washington, to be entered up by the Superior Court,

William M. Murray asked that his compensation as

guardian ad litem for Ernest B. Tull, be fixed, and that

he be disposed of in the case, all of which was done, and

he was discharged as guardian ad litem. We then im-

mediately commenced a suit in partition and for an

accounting of the rents and profits of all this valuable

property, against the German Savings & Loan Society.

In this suit we included as plaintiffs Dora May Dormitzer,

William L. Tull and Nash & Nash. Of course, Ernest

B. Tull, being a minor, was made a defendant in that

suit. No sooner had we commenced this suit in the

State Court for partition and for an accounting and

adjudication of the rights of these parties, than William

L. Tull, Dora May Dormitzer and Ernest B. Tull came

into Court and objected to Nash & Nash proceeding

further in the case, and asked to have us dismissed as

attorneys therein, and declared that they did not want

us longer to represent them in this case. The Superior

Judge, for some unaccountable reason, did dismiss

us out of that case. Of course, we never knew why, and

there was no reason why, it should be done. That there-

upon, the German Savings & Loan Society came forward

and moved to remove that case to the Federal Court,

and it was accordingly removed, and the first step taken

by Nash & Nash in the Federal Court was to become

reinstated as attorneys, revoking the order improperly

made by the Judge of the Superior Court. Reference
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is made to thai record in the case, which appears upon

(ile in this ( !ourt, it being the same case thai was ultimately

dismissed upon the motion of the German Savings &

Loan Society, on the ground that it had no right to remove

this ease, owing to the condition of the parties, from the

Slate to the Federal Court. As soon as this case got

into the Federal Court it was necessary to appoint a

guardian ad litem for Ernest B. Tull, the minor, and

Nash & Nash thereupon consented to the appointment

of F. W. Dewart as the attorney and guardian ad litt m

for Ernest B. Tull. It will he seen in that ease that

this same Dewart not only came forward under his

appointment as guardian ad litem to represent Erne t

B. Tull, but, at the same time, filed answers for William

L. Tull, Dora May Seely {nee Dormitzer) in that very

case, contesting our right to receive the compensation

which had been agreed upon heretofore in this case. At

that time Dora May Seely and William L. Tull were

associated with us as plaintiffs in this suit. The history

of that case is well known. As heretofore stated, il went

to the Court of Appeals after we had obtained a decree

in which our claims and demands against the German

Savings & Loan Society, as well as onr claim against

Dora May Seely and William L. Tull were allowed by

the Court, but it was dismissed, as heretofore stated, and

remanded hack to the State Court in Washington. In

the meantime the German Savings ».V: Loan Society pro-

cured a writ of error from the Supreme Court of the

United Slates t<> the State Court, of this very case.
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We will here state that we appeared in the Supreme

Court of the United States solely as the attorneys for

all the Tulls in this matter, and there conducted the case

in the Supreme Court of the United States for all the Tull

children, including Ernest B. Tull, the minor, and suc-

ceeded in getting an affirmance of the case in the Supreme

Court of the United States.

Thereafter we commenced a new suit substantially

for the same purpose, to-wit: For partition and accounting,

in the Federal Court for the Eastern District of Wash-

ington, the plaintiffs in this suit being Nash & Nash and

William L. Tull, Dora May Dormitzer (who had then

married a man by the name of Seely, having gotten a

divorce from her former husband, Paul Dormitzer), also

Finest B. Tull, a citizen of Chicago, a minor, were made

defendants in this suit. This was done by their consent,

in fact, Dora May Dormitzer, William L. Tull, and all

the Tulls, have at all times earnestly desired that we

should have all to do, and everything to do, in our own

way and manner, in regard to the prosecution of this

suit, and they have desired us especially to conduct this

litigation to a successful termination, in our own way,

and only sought to have us removed as attorneys in

the State Court through the bad advice and counsel of

their father, F. M. Tull, which they had always regretted.

The Court will see, upon examining the papers in

this suit, that we have ever, upon all occasions, whether

making the parties plaintiff or defendant, had an eye

single to the rights of all these children, seeing that their
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rights were all adjusted and adjudicated, and that our

rights and our compensation depended wholly upon the

adjudication of their rights. It is a well known fad

that, in the case first brought in the Federal Court, in

which we associated Dora May Dormitzer and William

n 1 i with us as plaintiffs, that that was a very ex-

pensive litigation, and that it cost something like $3,000

and upwards, and that in this second suit, which was

substantially for the same matter, we at last did agree

among the parties litigant to use that same record, that

same testimony, in the litigation of this case. (See

stipulation on file in this action.)

it will be seen that F. \V. Dewart not only, when

Dora May Dormitzer was plaintiff with us in the first

case, put in the same defense, the same answer, if it can

be called an answer, that he puts in m this second case,

but he also put in the same answer, the same defense, for

William L. Tull as he has in this case — thai he has just

simply filed the answer of William L. Tull, which is a

duplicate of his former answer in this case.

As heretofore declared, a part of the contract was

thai the Tull children should put up for all the costs in

this litigation. This they have wholly tailed to do. The

omy costs furnished was a portion of the $400 obtained

from the Exchange National Hank, the larger portion

of which the Dormitzers lived on, and said Tull children

have failed persistently to put up any money to defray

this expensive litigation.



Now, one word in regard to making Dora May

Pormitzer defendant in this suit.

There was every possible reason, economic and neces-

sitous, to make. Dora May Dormitzer defendant herein.

She was absent from the city, living in Chicago. The

Tull children had heretofore shown a very bad disposi-

tion, through pernicious advice, towards Nash & Nash,

who had created this estate in their behalf They had

n fused to put up any money to defray the expenses of

the litigation, and Nash it Nash well knew that the most

effective way to make her a defendant and to assert in

the complaint which they tiled that all her rights were

well secured, that she had her interest designated in the

properly, and that everybody conceded it, and that

Nash & Nash voluntarily put themselves in an attitude

where they could not contest her claim, or be in any

way false or untrue to her. Certainly no litigant ought

to desire a better place in any litigation than to have

the plaintiff come in and absolutely concede and assert

every right which a defendant, from every status of

the case, is entitled to. Not only does this appear in

this case from the complaint which we have filed, but

we here assert that F. W. Dewart has frequently de-

clared that it was the only proper way in which to bring

this suit for his ward, Ernest B. Tull, and for all the

( laimants in this suit, and we here assert that if he is

interrogated concerning this very matter, at this time,

that he will have to answer that this is eminently proper

and the only way in which this litigation can be con-
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ducted for the interest of all concerned, and, this being

true, the Court can see that we, in framing the parties in

this litigation, have absolutely put it beyond our power

to in any way defeat the conceded interests of Dora

May Dormitzer in this property, and, hence, we declare

here and now, that the action of P. W. Dewart, in this

case, is not only equivocal, but of exceedingly doubtful

propriety. Tbe Court knows, and Mr. Dewart knows,

that, unless we bad pursued the very course in this case

that we have pursued, in view of the circumstances

surrounding it, we would have been recreant to our pro-

fessional duties and recreant as lawyers, in the faith-

ful discharge of them.

Tbe complaint in this case, and the alleged answer

of the Seeleys and W. L. Tull show that tbe employment

of Mr. Dewart by tbe Seeleys and said Tull is solely

to defeat their contracts with Nash & Nash for attorney's

fees; hence, tbe assertion by Mr. Dewert, as such attorney,

that the claim of Nash & Nash against tbe Seeleys should

be reduced to the extent of what he gets for such employ-

ment, is without merit.

POINTS AND AUTHORITIES.

Appellants, nor either of them, have not such standing

in this Court as legally entitles them to prosecute this

appeal, and the judgment should be affirmed, with costs.

A cursory reference to the pleadings interposed in

the Lower Court by appellants, show that neither of them

have put themselves in a position to ask affirmative re
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lief, and the sole grounds upon which this appeal is

prosecuted is the failure of the lower Court to grant

them affirmative relief; to-wit: Wm. L. Tull prays that

his contract with appellants be declared fraudulent and

cancelled (see Printed Record, p. 10), and Dora May

Seeley prays that her contract with appellants be de-

clared void and cancelled (see Printed Record, p. 14) ; and

Ernest B. Tull merely submits his case to the Court as

an infant.

While Wm. L. Tull and his sister, Mrs. Seeley, ask

for the cancellation of their respective contracts with

appellees, neither has filed a cross-complaint or asked

for process against appellees, or either of them.

(See Printed Record, pp. 5 to 10, and pp. 11 to 15

for their respective pleadings, upon which they base

their appeal, and Printed Record, pp. 1(5 to 19, for the

pleading of Earnest B. Tull.)

When the respective pleadings are examined it will

! seen that there is no attempt upon the part of either of

appellants to interpose a cross-complaint, or any pleading

legally sufficient to be taken as a cross-complaint.

To consider either as an answer, even, strains "the

most favorable construction" to its utmost limit.

It is a cardinal principle in the Equity Jurisprudence

of the Federal courts that a defendant must obtain affirma-

tive relief by a cross bill.

5 Ency. of PL S Pr.

Sub. III. Title, "Nature and Object of Cross Bill,"
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beg. at bottom p. 628 and Notes, and Sub. IV.

Title, "Requisities of Crass Bill," beg. on

hot hnu p. 639, and Notes, and Sub. V. Title,

"Parties to Cross Bill," beg. on bottom //.

646, (iiid Notes, ai/(l Si/1). 17. Title, "Frame

of Cross Bill," bottom y>. (>7)i>, and Nofa s.

Story's Eq. PL, 10th Ed., Sees. 391, Etc.

The Chancery practice of the Federal courts is not

affected by legislation in the States, in which the Courts

aie held, and matter proper for a cross bill must be so

set up.

5 Ency. of PL dt Pr., bottom p. (>l!7, and Note 1.

II kite vs. boner, 48 Fed., 186.

Service of process on the defendant to a cross hill.

though parties to the original hill, and in Court for all

the purposes thereof, is necessary to bring them into

Court on cross bill.

5 Ency. of PL & Pr. Si, I,. IX. Title, "Process,"

bottom p. (558, and Notes.

Washington, Pie., P. P. Co. vs. The Mayor of the

City of Washington, el </L, LO Wall., 291, Book

1!), L. C. 1'., bottom p. 894.

An answer is insufficient to obtain affirmative relief.

.") Ency. PL <(• Pr., bottom p. 632, and Notes.

Chopin es. Kalker, el at., <i Fed., 7
(

.'4.

/.'. R. Co. vs. City of Washington, Pie., el o.L, Supra.

Miller vs. Gregory, L6 X. .1. Eq. (1 Green),
-

J'.».

O'Brien vs. Hulfish, 22 X. J. Eq. (7 Greem), 471.
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Parker Bee, Etc., vs. Hurt, 32 N. J. Eq. (5 Stew-

art), 225.

1 Ency. of PL & Pr., bottom p. 871, Sub Title,

"Cioss Bill Necessary for Affirmative Relief,"

and Note 3, and authorities cited.

The only prayer permissible in an answer in equity

is: "To be hence dismissed, with reasonable costs and

charges in his behalf," etc.

3 Dan. Ch, Pr., p. 2110.

II.

But, for the argument, treating their answers as

cross bills, appellants have waived the right to prosecute

this appeal, in that an appeal was heretofore prosecuted

to this Court, from the decree upon the original bill,

which brought up all the proceedings for re-examination,

wherein any party aggrieved by any determination in

respect to any cross bill, had the opportunity to review

it as in the case of any other interlocutory proceeding in

the ease, and failed and refused so to do.

Ayers, et al., vs. Carver, et al., 17 How., 591.

15 L. C. P., bottom p. 179.

Cross vs. Del Voile (1 Wall., 1), 17 L. C. P. Co.,

bottom p. 515.

Ex Parte The S. d W. Alabama. R. R. Co. (5 Otto,

221), L. C. P. Co., 24, bottom p. 355.

The failure of these appellants to present whatever

objections they may have to the ruling upon their sup-

A cross bill, in the appeal from the final decree,

prosecuted to this Court by the German Savings & Loan
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Society, and heard by this Courl at its September Session

in Seattle in 1904, precludes them from a hearing at this

time ill a separate and independent appeal.

See authorities Supra.

The reason of the above rule is obvious:

1st. The Court will not permit its time and records

to be burdened by splitting causes that should be heard

as one into several, submitted at several and divers

times, thus entailing several independent sittings and

several and independent examinations into the evidence

and authorities.

2nd. It is burdensome upon the appellees, in costs,

time and labor. The foregoing observations and authori-

ties should dispose of the contentions of appellants;

notwithstanding they have 1(5 Assignments of alleged

Errors, they amount to nothing more than a complaint

that the lower Court refused them the affirmative relief

piayed in their so-called "Further and Affirmative De-

fense." The lower Court treated their so-called further

and affirmative defense as mere answers; and justly and

properly, because they are wholly unknown to the Federal

Equity Practice as pleading, except as answers (if they

can be so regarded), and nullities, as grounds for affirma-

tive relief. They were so treated by appellees, as only

replications were made thereto, which appellants accepted

as proper pleading. If they had filed a cross hill against

appellees, and the only response thereto consisted of the

ordinary replication, appellants (cross complainants)

were entitled to an order pro confesso againsl appellees
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(cross respondents). This they never moved for, thereby

treating them as answers only.

For replications to the answers of appellants, see

Printed Record, pp. 19, 20 and 26. If these pleadings

are cross bills, and not answers, there were no issues

raised by the replications.

III.

Whether we take appellants' answers as cross bills

or not; or concede that they can appeal from the judg-

ment upon their pleading, or not, the decree appealed

from should be confirmed upon the merits.

Dora May Seeley concedes that she made a contract

with appellees, but contends she only agreed to give 25

per cent. William L. Tull concedes that he made a con-

tract, and signed it, but contends that he was led to

believe it was for 25 per cent., and that 50 per cent, was

fraudulently inserted, and that he did not know it was

so inserted until appellees filed their lien, to that effect,

so that, the only issues presented is as to the respective

amounts agreed upon, and they must be settled by the

testimony: There is nothing before this Court but a dis-

pute as to a fact.

As to the contract with Dora May Seeley, appellees

further contend it was in writing, and she contends that

it was verbal. The testimony, by an overwhelming pre

ponderance, establishes both of appellees' contentions.

Messrs. L. B. & L. G. Nash testified in their own behalf

concerning this contract in the first suit (which is des-
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ignated in this suit as Cause No. 823, thai being the num-

ber in the Lower ( lourl of the suit, which this ( !ourt ordered

remanded to the State Court, the number of said suit in

this Court being ISO), as did Mr. Paul C. Dormitzer (the

husband of Dora May Seeley at the time these proceedings

were first commenced in the State Court, in 1897), which

testimony in part we quote:

L. B. Nash. "We agreed in the first instance that

we were to have one half of what should be recovered of

her portion; afterwards we agreed and finally entered

into a contract to take 35 per cent, of what we recovered

for her, and leave her 15 per cent, to use to raise money.

They were then talking about negotiating with

the Exchange National Bank to raise some funds to

(any on the litigation."

L. G. Nash. "We had a contract in writing with

Dora May Dormitzer, made in April, 1897, wherein she

agreed to give us 35 per cent, of the property and money

recovered."

Paul Dormitzer. "1 think the contract was written,

but the fact was only agreed upon, and 1 think subse

quently a contract was written for 35 per cent.; but

whether that contract was positively written and signed

by me, I don't know. I don'1 remember the circum-

stances exactly, I had it in mind, though, the contract

was actually signed."

Por the testimony of L. B. Nash, see Printed Record,

pp. 134 to 162, and L. !i. Nash, pp. 89 to 139.

For the testimony of Paul Dormitzer, see Appellees'
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Proposed Amendments to the record, pp. 36 to 41.

The testimony of these witnesses upon the contract

with Dora May Seeley is unopposed, save by the deposi-

tion of Dora, taken in Chicago in November, 1901,

wherein she says: "To the best of my recollection, I

never executed any such contract, and if such contract

was executed, think I would remember it. I signed

some papers at the time the litigation was started. 1

cannot correctly state the number of papers I signed. I

was told it was necessary in order to open the suit, that

I sign certain papers, and such papers were signed when

the original suit was started. The only place I signed

any papers was in Nash & Nash's office." (See Printed

Record, pp. 51 to 55.)

The testimony of Messrs. Nash & Nash, herein quoted

from, was taken to be used in No. 823 Supra, and was

introduced in the present case by appellants, and therefore

it is beyond their power, either to contradict it or to

escape from its full force and effect, if they could do

either. (See offer of testimony, Appellants' pp. 27 and

28 Printed Record.) Under such testimony, the lower-

Court could not have done otherwise than allow appellees

35 per cent, of Dora May Seeley 's portion of the estate.

The assertion that said Dora was compelled to employ

Mr. Dewart to protect her interests in this suit, because

appellees had deserted her, is absurd in the extreme; too

ridiculous for an intelligent being to seriously make.

Appellees were necessary parties to this suit

See. 4772, 2 Bal. Codes of Washington, gives attorneys
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a lien "Upon ;i judgment to the extent of the value of

any services performed, etc., from the time of filing

ootice of such lien or claim with the Clerk of the Courl

in which such judgment is entered, etc."

Appellees had filed their claim of lien in the State

Court, hence were necessary and proper parlies to a suit

for partition or a sale of the property.

IV.

As to the claim against Wm. L. Tull, there is no

contention on his part that he did not sign the contract in

evidence, his contention being that 50 per cent, was in-

serted therein by fraud, which is supported only by his

testimony, in which he says, he made an agreement with

Nash & Nash, and signed a paper to that effect, pre-

sented to him by Paul Dormitzer; but that he thought it

was for one-third, as Paul so stated to him. (See Printed

Record, pp. 44 to 47.) The burden of contradicting

his signed contract is upon Wm. L. Tull, and is not sus-

tained by the testimony of himself alone, or, at least by

such as he has given, even if it was uncontradicted. He

'.-in read; he had the contract before him, and ample

time to read it. His testimony is flatly contradicted by

Paul Dormitzer. (See testimony of Dormitzer in I'm

posed Amendment to the Record, herein, pp. ."57 to 39.)

We submit that an allowance was properly made by

the lower Courl to appellees for their services i<> Ernest

B. Tull, mi the determination of the partition suit. Such

;in allowance could not have been properly made at any
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other time; the allowance is separate from any allowance

to the guardian ad litem, and was not and could not have

been made as against the said guardian. The infant in

this case, while it seems to have had a statutory guardian,

was being robbed by such guardians and appellees, as

attorneys, espoused his cause, and, by successful litiga-

tion, secured to the infant a large and valuable estate;

for such services they are entitled to an allowance from

such estate, as compensation for their services and ex-

penses incurred in such litigation. Under the circum-

stances of this case, the acts and efforts of appellees were

ne< cssary and beneficial to the infant, and some com

pensation just.

We do complain that the allowance made by the lower

Court was entirely too small, and now ask this Court

to increase it to at least $5,000.00.

Epperson vs. Nugent, 3-4- Am. E., 434.

Taylor vs. Bemus, 110 U. S., 42 C. L. P. Co.,

Book 28, bottom p. 64.

Trust, etc., v. Greenough, 105 U. S., 527; L. C. P.

Co., 26, bottom p. 1157.

Pyait vs. Pyatt, 44 N. J. Eq., 491.

Moore vs. Shields, 69 N. C, 50.

Burke vs. Turner, 85 N. C, 500.

Jeffries vs. Mut. Life Ins. Co., 110 U. S., 305.

In Epperson vs. Nugent, Supra, the opinion is short

and so much in point we quote it in full, as follows:

Campbell J. "The liability of an infant for neces-

saries is based on the necessitv of his situation. As he
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must Live, the law allows to any one supplying his wants,

a reasonable compensation. The law implies the promise

to pay for tlic necessities of his situation.

"What are 'necessaries' cannot lie determined by

any arbitrary and inflexible rule. Jt depends upon cir-

cumstances, and each must be governed by its own. It

is stated in the books that the wants supplied must be

personal to the infant, either for the body or for the

mind, in order to come within the description of neces-

saries, and that counsel fees and expenditures in a law-

suit are generally excluded. This is, no doubt, the general

rule, and for obvious reasons. Usually an infant who

has an estate lias a guardian, who may and should engage

and pay counsel, where the interests of the infant com-

mitted to his guardianship require it.

"When an infant has no guardian, but has rights

involved in litigation, and a lawyer has espoused the

cause of the infant and devoted his services to the pro-

tection of the interests of the infant in such litigation, and

as a result of the litigation an estate has been secured to

the infant, it is just and proper, and within the principle

on which an infant is held liable for necessaries, that the

reasonable fees of such counsel should he paid out of the

(•lite thus obtained. If the infant had had a guardian

who had employed and paid counsel, he would have been

entitled to reimbursement out of the estate of his ward

for the reasonable fees so paid, to be allowed on the

tlemenl by the Chancery Court. Shall the fact that

the infant had no guardian, until the acquisition of the



35

estate involved in the litigation in which the services of

counsel were rendered made one necessary, deprive

counsel of just compensation? We say no. It will

operate for the benefit of infants to allow just compensa-

tion for counsel fees and expenditure in their behalf in

maintaining their rights in litigation which results in

securing to them the means of supplying their wants,

in P'ugh vs. Dorsey, 8 S. & M., 379, the jurisdiction of

the Chancer)' Court to decree compensation to a lawyer

who had rendered his services, as such, to minors, was

denied, on the ground that his remedy, if any, was at

Law. ^U that time the Probate Court had exclusive juris-

diction of minor's business, and the Chancery Court had

nothing to do with minors, as such. Now the Chancery

Court has jurisdiction of minor's business, and 'of all

demands against the same. Const. Art. VI., Sec. 16;

Code 1871, Sec. 973.

"The petition prays that the Court shall ascertain

what is a proper compensation for the services of the

petitioner, and direct its payment by the guardian out

of the estate of the minor, which the services of the peti-

tioner contributed to secure. Hie Court to which this

application is made has jurisdiction of the person and

estate of the minor, and is the appropriate tribunal to

determine the matter brought it by petition. The case

made by u commends itself to the favorable consideration

from the exceptional circumstances it presents. Decree

affirmed. '

'

We respectfully submit that, under all circumstances,



36

llic lower Court <li<l not commit any error of which the

infant can successfully complain.

We have not examined any of the authorities cited

by appellants.

1. Because we have not had the time in which to

do so since receiviDg appellant's brief.

'2. Because none of them, judging from the quota-

tions in the brief, are applicable to the facts of this case

or the law governing the same.

They relate to a status entirely out of the record or

facts in this case.

1st. Whatever contract existed between appellants and

appellees was made prior to the existance of the relation of

attorney and client, in fact the relation of attorney and

client existed only by reason of the contract.

2nd. Appellants have not attempted to show that the

amount stipulated for is not fair and reasonable, and a just

remuneration under all the circumstances of the case. The

general principles recognised and applied in their author-

ities we do not dispute, but they are not applicable to the

facts and surrounding circumstances that control the case

at bar, but are wholly foreign to any of its aspects.

We respectfully submit that the judgment appealed

from should he affirmed, as to appellants, Wm. L. Tull

and Dora May Seeley, and as to Krnest B. Tull, judgenl

should be entered against him and in favor of appellees
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for the sum of $5,000. ()() instead of $2,000.00 allowed by

the lower Courts.

Respectfully submitted,

NASH & NASH, and

JAMES DAWSON,

Solicitors for Appellees.
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LUCIUS B. NASH and LUCIUS G.

NASH, co-partners, doing business as

Nash & Nash,
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> No. 1189

On Appeal from the United States Circuit Court, for

the District of Washington, Eastern Division

Brief of William L. Tull, Dora May Seeley and Ernest

B. Tull, Appellants, on Motion to Dismiss.

We take up the various matters hereunder in the same order

in which they are considered in the brief of Nash & Nash,

appellees.



1.

The bill in this action sought partition of certain property

and an accounting between co-tenants. It also made all lien or

other claimants parties, in accordance with the express provisions

of the statutes of Washington.

His Honor, Judge Hanford, entered a decree on the main

cause as to partition and accounting. This was appealed from

by the German Savings and Loan Society, and the decree affirmed

by this Court by opinion handed down on March 6th, last. A

separate decree was entered covering the claim of Nash & Nash

against the three Tull children (Record, p. 175), and this appeal

is from that decree. A reading of the decree will show that the

only persons who have or can have any interest in the decree are

the three children who are appellants and Nash & Nash who are

appellees and who were duly served with citation on appeal.

Colcr v. Allen, 114 Fed., 609.

Lewis, Murray, Dormitzer, and the Exchange National Bank

were also lien claimants below. While the record here does not

show, we may state for the information of the Court that a

decree was entered below in favor of Murray, and a decree in

favor of the Exchange National Bank, both on May 23. 1904,

while no decree lias vet been enured with regard to either Lewis

or Dormitzer.

II.

The decree below in favor of Nash & Nash was entered on



May 23, 1904 (Record, p. 175). The appeal therefrom was

allowed November 18, 1904 (p. 181).

On December 12, 1904, Judge Hanford entered an order ex-

tending the time for filing transcript of record on appeal until

February 25, 1905 (p. 186), and on February 23, entered another

order extending the time to March 30.

Both of these orders were duly filed in the Court below, cer-

tified copies were included in the transcript, and in addition we

have had the original orders sent up with the transcript and they

are now on file here.

While the rules provide that such orders shall be filed with

the clerk of this Court, no time is provided when they shall be

filed. The custom has been in many cases to include them in the

transcript of the record filed here and that is what we have done.

On March 1, 1905, the precipe for the transcript on this

appeal was filed with the circuit clerk for the District of Wash-

ington, Eastern Division (p. 188). On March 2, the law went

into effect dividing the state of Washington into two districts.

According to the law the District of Washington went out of

existence, except for certain criminal proceedings, and it was

a question whether this cause was transferred to the Eastern

District of Washington or to the Western District of Wash-

ington.

For reasons hereafter given, we concluded it was transferred

to the Western District of Washington and therefore had the
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transcript certified by A. Reeves Ayres, Esq., the clerk of the

Western District of Washington, who was also the circuit clerk

of the District of Washington, to whom the precipe was given.

But in order to avoid any question, on March 24, 1905, Judge

Gilbert of this Court entered an order extending the time for

filing the transcript until May 15, 1905 (p. 1), and again on May

6th entered an order extending the time to July 1. On May 8,

an order was entered in this Court granting leave to appellants

to withdraw transcript for further certification. And the tran-

script has been refiled here duly certified by Frank C. Nash,

circut clerk for the Eastern District of Washington (p. 225).

The transcript is duly filed here, duly certified by A. Reeves

Ayres, who was clerk of the District of Washington and is clerk

of the Western District of Washington, and by Frank C. Nash,

who is clerk of the Eastern District of Washington.

Everything has been done and every precaution taken that is

possible in the case, and we believe every step required by the law

and the rules has been complied with. But even if it had not

been, the Supreme Court has held that an appeal would not be

dismissed if the transcript was seasonably filed in the Appellate

Court before the motion to dismiss was filed.

Sparrow v. Strong, 3 Wall., 97

;

U. S. v. Vigil, to Wall., 423.

We desire to say a word with regard to which Court this

cause was transferred by the Act of Congress.
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In the case of Hatfield v. King, 186 U. S., 178, the Supreme-

Court passed upon the law dividing West Virginia into two dis-

tricts, in which law the proviso regarding cases submitted, etc.,

was exactly as our law. (We call attention to the fact that the

quotation in the brief of Nash & Nash, on page 4, is defective.)

That part of that act is as follows : "Provided, That all motions

"and causes submitted, and all causes and proceedings, except

"criminal, including proceedings in bankruptcy, now pending in

"said judicial district of Washington, as heretofore constituted,

"in which the evidence has been taken in whole or in part before

"the present district judge of the judicial district of Washington

"as heretofore constituted, or taken in whole or in part and

"submitted and passed upon by the said district judge, shall be

"proceeded with and disposed of in said western judicial district

"of Washington as constituted by this act."

In the case cited, the Supreme Court said, on motion to amend

decree and send the cause to the district in which the property was

situated : "We did not feel constrained by the terms of the act

"to remand the case to the southern district [in which die property

"was situated], but, on the contrary, as by the proviso, motions,

"and causes submitted, in which the evidence had been taken in

"whole or in part, that is to say, matters in gremio, were to be

"proceeded with and disposed of in the northern judicial district,

"we regarded that proviso as broad enough to permit the course

"taken by us in the order made.

"While it may be said that a <=uit is pending even after decree



"rendered, yet the words 'now pending," used in the 8th section

"literally apply to cases remaining unheard and undecided, and

"no particular provision was therein made in reference to cases

"pending on appeal."

The Supreme Court sent the case, as we ask in this case, to

the Judge who had heard it below.

It seems to us that the provisions for cases which have been

submitted and passed upon, could scarcely apply to any cases

except cases on appeal, and was intended to cover such cases,

and the Supreme Court so applied it, but in addition we insist

that this case is now pending in the Court below, as is shown 1>\

the following

:

(i) The decree in the main cause (Record Cause No. 1096,

p. 410 et scq.) orders that the property be sold by W. J, C. Wake-

field as Special Master, and that the proceeds thereof "be deposited

"in the registry of this Court, to be distributed by this Court

"according to the respective interests of the parties therein."

(2) It further provides for the rents and profits of the prop-

erty up to April 1. KJ04, and directs that the rents and profits

from that date "until the time of tin- sale, shall be hereafter com-

"puted and determined by this Court at the time of the distribu-

tion of the money arising from said sale."

(3) It Further provides for confirmation of the sale by the

Court, with certain qualifications.
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(4) The decree on this appeal (Record, p. 175) provides for

the sums to be paid Nash & Nash "when due order for distribu-

tion shall be made by this Court."

(5) Both decrees show that in this cause there is a large sum

of money in the registry of the Court below, concerning which no

order has been made, but which the Court will distribute here-

after.

(6) There were five lien claimants duly joined and served.

Nash is decided by the decree herein. The record on appeal does

not show it, but decrees were entered below for Murray and the

Exchange National Bank. But no decree has yet been rendered

with regard to Lewis and Dormitzer. These claims are still pend-

ing with the Court below, and must, under the act, be transferred

to and decided by Judge Han ford.

We submit this is just such a cause as was intended to be

covered by the proviso of the act, transferring the cause to the

Judge who heretofore sat in the cause. If this cause were trans-

ferred to the Eastern District of Washington it would be neces-

sary for Judge Whitson to go through all the work heretofore

done by Judge Hanford, before Judge Whitson could render the

necessary decrees and orders which still must be rendered in the

cause.

III.

We have hereinbefore shown that we have followed a common

custom in sending up in the transcript of record on appeal, the
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orders made by the Judge below extending the time tor filing the

transcript in this Court.

The rule docs not require the order to be filed at any particular

time, and it would seem to be more regular to file those orders

in this Court after the appeal has been regularly docketed here,

as we have done.

IV.

Nash & Nash claim that the record on appeal is incomplete

and have sought to bring up a part of the record on another

matter in this same general cause.

\\ e have moved to strike this so-called transcript for several

reasons.

(i) We claim appellees are too late.

When appellants filed the transcript here, they filed directions

for printing the record. This was duly served on Nash & Nash

March 2J (Record, pp. 2, 3). Clause 7 of rule 23 of this Court

provides that "the adverse party, within ten days thereafter, may

"designate in writing, filed with the clerk, additional parts of the

"record which he thinks material ; and, if he shall not do so. he

"shall be held to have consented to a hearing on the parts desig-

nated by the plaintiff in error or appellant."

Nothing whatever was said or done by Nash & Nash until they

filed this motion on May 1, after briefs of both parties had been

filed. \\ e submit tlii- was too late and thev are bound by the rule.
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(2) We maintain the record sent up by appellants is com-

plete.

The certificates of Clerks Ayres and Nash both recite that the

transcript we have sent up is complete.

It was held by the Supreme Court that the certificate of the

clerk is prima facie evidence that the transcript contains all the

record on appeal, and that a motion to dismiss would be denied.

Rio Grande v. Otis, 19 Wall., 178.

There were five lien claimants below, all of whom put in testi-

mony regarding their claims. Dormitzer was one of these. His

claim was separate and distinct from the Nash claim. When the

testimony was taken, Judge Nash insisted that the testimony on

these various lien claims had no connection with their claim. He

said, when we wanted to so use it, "I don't want the record in

"this case here encumbered, our part of it, with anything that

"concerns any other portion of the case ; we are separat< and

"independent here."

(Record, p. 144.)

The record which appellees seek to bring up shows that the

testimony of Dormitzer therein was taken when the only attornevs

present were Dewart representing the children, Robertson repre-

senting Lewis, and Munter representing Dormitzer. Neither

Nash was present nor was anybody present representing Nash.

It is scarcely possible that Nash would allow testimony as a

part of their claim to be taken without their being represented



IO

at the hearing; and Judge Nash's statement quoted above shows

they not only did not claim the testimony as part of their case,

but insisted it should not he considered.

A pertinent question would be, whose witness was Dormitzcr?

He certainly was not ours, and it would seem to be just as certain

he was not Nash's.

The record itself shows that the record sent up by appellants

was the complete record, and if other matters had been included,

they would have been stricken out by the Court.

In the case of Tattle v. Clatlin. 31 C. C. A., 419, on an ancillary

appeal regarding attorney's fees, just like this, it was held that

where different proceedings are pending below arising in the same

original suit, and an appeal is taken from a decree rendered in one

of them, matters embodied in the record which relate only to the

other proceedings will be stricken out on motion. And the Su-

preme Court has spoken man)- times against allowing extraneous

matters in the record.

(3) The pretended transcript filed herein by appellees should

be stricken ; it is so manifestly incomplete and unfair.

Appellees so-called amended record contains scattering ques-

tions and answers covering about 7 pages of the examiner's report

of about 500 pages.

The record below shows that "Paul C. Dormitzcr. being duly

"sworn on his own behalf, testified as follows." Then his testi-

mony covers pp. 747-04/) of the examiner's report.
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Nash includes less than 7 pages of this testimony in the so-

called transcript. A question here and an answer there. If any

of it is proper, all of the 103 pages must be.

Donnitzer's testimony is full of contradictions, and he, in parts

of his testimony, directly denies much that he says here and much

that is testified to by Nash & Nash on their own behalf. Further-

more, witnesses were called who testified that Donnitzer's reputa-

tion for truth and veracity was bad, and that he was unworthy

of belief. If any of his case goes in, all must go in. None of this

is in the record before this Court, but it seemed necessary to

state in order that the Court should understand the condition

of the facts.

Further, if the testimony of Dormitzer is properly a part of

this record then the record as to all the other lien claimants must

be. They cover about 500 pages of the examiner's report. There

will be found, here and there, all through, a question arid answer,

which refers to Nash & Nash and his clients, but it is the first

time it has ever been suggested that it had anything to do with

the case of Nash & Nash.

Such a record is so manifestly unfair and contrarv to the

rules, that we submit it should be stricken on suggestion of the

facts.

(4) Appellees' proceeding is irregular, their motion to dis-

miss should be denied, and their purported transcript stricken.

The Circuit Court of Appe-ds for the First Circuit took up
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this question of amending the transcript and considered it very

fully in Nashua & Lowell R. Co. v. Boston & Lowell R. Co., 6l

Fed., 237, and we need do no more than refer to that case with a

short quotation

:

"If the party appealed against deems the certificate of the

"clerk irregular, or the transcript incomplete, his remedy is not

"by motion to dismiss, unless in extreme cases ; but he may have

"ample relief by other methods, which have been clearly pointed

"out by the Supreme Court. * * * *

"But the appropriate and ordinary remedy for an appellee in

"the case of a defective transcript is to suggest diminution and

"ask for certiorari, though the Court may sometimes order the

"latter of its own motion. Morgan v. Curtenuis, 19 How., 8;

"Railway Co. v. Dinsmore, 108 U. S., 30; Hoskin v. Fisher, 125

"U. S., 217, 223, and many other cases, of which those cited

"exemplify particular cases. We, therefore, with this full ex-

planation, reaffirm what was said by this Court in the extracts

"given from the former opinion in this case, and also conclude,

"in the absence of any formal suggestion of diminution that we

"have before us all which the Court below considered, with refer-

ence to the question of interest."

Nashua & Loiirll R. Co. v. Boston & Lowell R. Co., 61

Fed., 237.

V.

We have shown that the orders extending time for filing

transcripts were proper and sufficient.
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The rule providing for such orders in this Court is worded

exactly like the provision in the rules of the Supreme Court.

(S. C. Rules 9, Par. i.) And the Supreme Court has decided

that it is sufficient if the transcript is seasonably filed and before

a motion to dismiss is filed.

Sparrow v. Strong, 3 Wall., 97.

U. S. v. Vigil, 10 Wall., 423.

So that under these decisions Judge Gilbert's orders extend-

ing the time would be sufficient under the circumstances, even if

no orders had been entered by Judge Hanford.

VI.

The record sent up was complete as we have heretofore shown.

The precipe shows that whatever had any connection with the

claim of Nash & Nash was ordered included completely. Then

in accordance with the rules of this Court, only those parts deemed

material were printed.

VII.

The claim that the appeal should be dismissed because two

of the appellants put in an affirmative defense and did not file

a cross-bill, certainly seems ridiculous. And in support of the

rule that the answer was sufficient, and that such an objection

cannot be raised the first time in the Appellate Court, if the Court

considers citation necessary, we simply refer to

Coburn v. Cedar Valley L. & C. Co., 138 U. S., 196; and

Moron & Hagerman, 64 Fed., 499.
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viii.

At the argument of the cause, appellants called attention to

the statement of facts in appellee's brief (pp. 14-24), and asked

the Court to disregard the statement and order it stricken. We

are compelled to do this because much of what is stated there is

not in the record, and is not referred to in the record in any way,

and much of what is stated, we regret to say, is contrary to the

facts.

For instance, the statement on page 22 that the Tull children

have not paid the costs is untrue. All the costs incurred on behalf

of the children have been paid from their money in the Court on

specific orders. The Tull children have paid their own costs in

all Courts in this case. Appellees introduced no evidence on the

question, and could not have produced any which would have

supported their statement. We earnestly protest against such an

unfair practice.

We believe we are right in asserting that this cause will be

considered by this Court on the record made. The statement

made by Nash & Nash is not made from the record in the Court

below, but it is a statement of how they would like the record

to be. In this 11 page statement by them there is not a single

reference to the record.

We feel that it would be very unfair to appellants for the

Court to consider this statement at all, and the statement is such

a gross violation of fair and proper practice, that we believe it
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but right for the statement to be ordered stricken, and disregarded

by the Court.

We believe that an examination of the record by this Court

will show that the allegations and contentions of Nash & Nash

are entirely unsupported either by the facts or the law, and we

believe the Court will say the children have proved their case

and that the offer they have made is liberal to the appellees under

the facts, the law, and in equity.

Respectfully submitted,

FREDERICK W. DEWART,
Solicitor for Appellants.
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The effort made by appellants to supply a proper

record in some way, by getting an additional certificate

from the Clerk of the United States Circuit Court for



the Eastern District of Washington and supplying addi-

tional matter to the record, would seem to indicate that

appellants are conscious that the original record now on

file in this court, and upon which the cause was heard

and submitted, is faulty, defective and insufficient, as it

certainly is; but does this effort to cure and supply the

defects of the record avail?

There will be no dispute that the practice in such

matters depends wholly upon the rules and practice of

this Court, and the usages in United States Courts in

Equity.

In Telluride Power & Transmission Co. vs. Iiio

Grande Western R. R., 175 U. S., 639; Law Ed., Book 44,

page 305, the Supreme Court uses this language after

the case was argued and submitted.

"A supplemental transcript filed after a case was
argued and decided in the Supreme Court of a state, with

nothing to show how it came to be filed, where no certiorari

has been issued to bring it up or any motion made for

leave to file it, or any order permitting it to be filed, is

a mere cxeressence on the record in the Supreme Court

of the United States."

Xow, we think that counsel for appellants has made

no application to the Court for leave to file these remark-

able papers, certainly no notice lias over been served

upon us regarding the matter. On the oilier hand, at

the time of the argument and hearing of this case, on

the 3rd of May, when the many defects and imperfections

in this record were being discussed, and, indeed, that was



the principle matter discussed in this Court, appellants

made no application to amend and no order was made

or obtained allowing an amendment or leave to supply

any defects in the record, but continued to maintain

throughout the argument that the record was correct.

Now, if counsel for appellants has obtained leave of Court

to file these additional papers, we are not aware of it, and

will here state that the first notice we had that these papers

had been filed was when the Clerk of this Court sent us

printed copies, on or about the 23rd day of Ma}T
, 1905.

But what is the character and nature of the proposed

amendments which counsel has thus served upon us?

What purpose can it possibly subserve? How can a

record that is defective and especially lacking the cer-

tificate of the proper clerk, be corrected, and especially

when the clerk who makes the certificate is not the proper

clerk, unless the record is withdrawn from the files of the

Court and returned to the proper clerk for his correct

certificate. There certainly was no order made by the

Court or leave granted to withdraw the original record

from the files to have the same properly certified to by the

right clerk ; certainly the record has at all times been undis-

turbed, and always been in the hands of the Clerk of this

Court.

There has been no application, as far as we know,

to file an entire new record in this cause.

How is it possible for the Clerk of the United States

Circuit Court for the Eastern District of Washington, to

make any valid or proper certificate to a record or docu-



ment thai is on file and deposited in another court, and

is not and never lias been in his possession. The record

upon which this ease was heard and tried was certified to

by A. Reeves Avers, Clerk of the Circuit Court, for the

Western District of A\
r

ashington, at Tacoma, and that

record lias all the while been on file in this court of

appeals and has never been in the possession and subject

to the inspection of the Clerk of the Circuit Court for

the Eastern District of Washington. The Court can see

that he cannot make a valid certificate to this record in

this manner.

Look at this purported certificate, and what a mons-

trosity it presents.

What are we to gather from this curious certificate?

What and where are the "foregoing pages 1 to 275"?

They did not accompany the document itself, and we

have to suppose that the counsel's idea is to have this

certificate in some way attached, pasted or glued to the

original record. What can be meant by this strange

practice
.'

The Court, we think, will readily see that this kind

of conduct will not be tolerated or be dignified with the

name of orderly and legal procedure. In the first

instance the counsel produces a certificate from A. Keeves

A vers, a clerk who was not in the possession of the record

when he certified to it, who had no control over it and

was not ev( n in the same city where the record was kept.

I i. certainly <-<>ul<l not, in the very nature of things, certify



as to the verity and correctness of the papers in the record.

After the case has been argued and submitted on that

record and certificate, appellants then produce a certificate

from the clerk of another court to certify in some way

that this false, untrue and incomplete record now on file

in this Court is a correct record, when in fact and in

truth neither clerk on any occasion are in a condition

or were in a condition in any respect to certify to this

so-called record so as to give it validity or authenticity

in any way whatever, and show their disqualification to

correctly authenticate any record in this case.

We think that we are fully justified in asserting

that appellants are deliberately asking the Court to dis-

regard the fundamental principles surrounding the authen-

tication of records and are seeking to absolutely demor-

alize and disorganize the practice of the Court; It is

possible that counsel for appellants procured some leave

from this Court without our knowledge, but it certainly

never gave leave to do or seek to do this in such an

irregular and illegal manner. Courts do not permit such

records to have even the semblance of verity.

The appellants gravely include the two orders made

by the Court, not by the judge of the court, extending

the time for the filing of the record in this case, and we

will again address ourselves to the invalidity, showing

that no record at all is properly filed in this court in apt

proper or legal time.

We call the attention of the Court to Rule 16 of



the Rules of this Court, and we here print that portion

of the rule that is pertinent to this inquiry:

"I. It shall be the duty of the plaintiff in error or

appellant, to file the record thereof and docket the case

with the Clerk of this Court, at San Francisco, California,

by or before the return day, whether in vacation or in

term time. But for good cause shown, the justice or judge
who signed the citation, or any judge of this Court, may
enlarge the time by or before its expiration, the order of

enlargement to be filed with the Clerk of this Court."

We had occasion to discuss, briefly, the force and

scope of this rule at the hearing of the cause before the

Court on the 5th day of May. We will call attention to

some of the views then expressed. It is, indeed a cardinal

rule that permeates our entire system of courts and their

procedure, that the very instant an appeal is taken from

a decision of an inferior and perfected the lower

Court looses all control over the ca?c. It would be a

strange state of affairs that after an appeal has been

taken from any Court, this same Court should attempt

to exercise any control or jurisdiction over the proceedings.

The very instant this appeal was granted and allowc d

by Judge Hanford, the Circuit Court of Appeals for this

circuit became possessed of the entire case, and a very

serious question arises, Can the Circuit Court of Appeal \

delegate any portion of its judicial or executive power

to anybody else after it has become possessed of the case.'

We think it questionable, but Rule 16 says that the judge

or justice who signed the citation may enlarge the time

by or before its expiration. The order of enlargement to

be filed with the Clerk of this Court. Evidently the Circuit



Court of Appeals had no idea of delegating to the Circuit

Court of the Ninth Circuit, or the judges thereof, in this or

any other ease that had been appealed, any power or con-

trol over its proceedings, except that expressed in Rule 16,

to be strictly exercised only by a justice or judge who

signed the citation. The order thus made to be filed with

the Clerk of this Court to be effective. Otherwise

the order is a nullity. Conceding that this power

is delegated, it must be strictly pursued, and in the limited

sense granted by the rule. All delegated powers must

be strictly pursued and construed, and certainly as in

this case, the power of extending the time for filing the

record was given, Judge Hanford only, as a judge or

justice, he certainly had no power over the matter as a

Court, and unless he 'e\$?r?ised the power granted him

as a judge or justice, his orders are nullities. The Court

over which he presided had lost all jurisdiction and powers

over the case. On inspection of the two orders enlarging

the time, it will be seen that Judge Hanford does not

pretend to exercise the powers of a "judge or justice

who signed the citation" in accordance with the rule, but

independently and boldly in disregard of it, and does the

act as a Court.

We think that it will be conceded that any enlarge-

ment of time by a judge or justice who signed the citation,

to be effective, must be followed by filing said order with

the Clerk of this Court. There is no pretense that this

important requirement has been complied with, on the

contrary, counsel for appellants, in his argument at the
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hearing, slated that he had not complied with the rule

in this regard, and gave as a reason therefor, thai after

making inqniry of sex-era! lawyers as to the practice in

such matters, was informed that the practice was un-

settled, and could give no other satisfactory answer.

It would occur to the ordinary practitioner that rules

of court for the orderly transaction of business are the

only criterions in such cases, and are the first things to

di mand our attention.

Admitting, for the sake of argument, that Judge

Banford could exercise the power of extending time for

making a record as a court or a judge, having exer<
;

that power once and the order having been filed with the

Clerk of this Court, and the period prescribed by Hide

Hi having expired, any power that Judge Hanford had

by virtue of the rule became functus, and any powers

granted by the rule were then and there exhausted.

Thereafter he had no power over tin 1 matter as judge,

justice or court, as the rule does not contemplate or

provide for a second extension of time after the exhaustion

of the privilege given by the rule. This is the rule with

regard to delegated powers in all matters. The rule

does not give .Indue Hanford power to extend the time

ad libitum and as often as he chooses to make such an

order. The act of extending the time is in reality an act

..f the justices of the Circuit Court of Appeals, and the

requirement that the order shall he filed with the Clerk

of tiii- Court is to advise Your Honors and. opposing
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delegated power has been rightly used.

The purpose of liule 16 is to prevent delay, and that

the expense, loss of time and the harshness incident to

the law's delays be curtailed and obviated. That par-

ties may have a speedy determination of their causes

which the law guarantees to all litigants. If the loosing

party is to be permitted to patch his record before the

hearing, in violation of the rules, and then to patch it

again after the hearing, the most meritorious cause could

be frittered away and ruined by mere vexatious delays

and unnecessary expenses, and the time of the Court taken

up with matters other than the consideration of the right

and wrong, the actual merits of the case.

( hie word in passing in regard to orders of court

and orders of a judge. There is a vast difference between

the two, which it is not here necessary to discuss.

Under the practice of the federal and state courts,

certain orders may be made by the judge, acting as such,

and not as a court at chambers or in vacation, while other

orders must be made by the court. A judge has no power

to make an order affecting the rights of a party of his

own motion, but the court may, sua sponte, make orders

in the interest of the orderly procedure and prevent con-

fusion of issues. So it has the right to make rules, and

there ought to be some pretense of these rules being ob-

served. Uule 16 in this case has been wholly disregarded

and absolutely set at naught.
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[f our views arc correct, tl follows that, if the first

extension of time Tor tiling the record should be invalid,

the second extension by the court or judge was wholly

invalid and a nullity. But of course the same defects

appear in the second order. Tt was done by the court,

not by the judge and after the first order had expired,

and there is no pretense that it was filed with the Clerk

of this Court, It would seem that if this practice is to

be observed, Rule 10 is wholly nugatory, and ought to

be stricken. If the extension of time was improperly and

illegally extended upon either of these occasions, then

the action of Judge Gilbert in extending the time

for filing the record a third time is wholly nugatory,

for the time for filing the record had lapsed, and Judge

Gilbert was powerless to revive a lost right. But again,

an inspection of the order made by Judge Gilbert shows

that it wTas improvidently and improperly issued and

made. It seems to have been made by the Court of the

Ninth Circuit and signed by Judge Gilbert, as judge

thereof. Certain it is that there is such a court as the

Ninth Circuit Court of the United States, and certain it

is that Judge Gilbert is a circuit judge of that Court.

It is also true that under Rule 16, a judge of tha

Circuit Court of Appeals only can make an order extend

ing the time for riling a record in this case, and this also

I

k supposes that the extension of time heretofore given

has been legal and regular.

Furthermore, the appellants have not ((implied with

the order of Judge Gilbert in that respect. That order
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required the appellants to file the record on May 15th,

1905. (See original record, page 1.) And the only com-

pliance therewith is the filing of a bare certificate of the

Clerk of the United States Court for the Eastern District

of Washington with the Clerk of this Court, on the 17th

day of May, 1905.

West vs. Irwin, 54 Fed. R,, 419.

Respectfully submitted,

NASH & NASH, and

JAMES DAWSON,

Attorneys for Appellees.
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Upon receiving from the clerk of this court appel-

lants' additional printed certificate to the record herein

made by the clerk of the United States circuit court for

the Eastern District of Washington and supplying Judge

Hanforcl's original orders extending the time for the filing

of the record, we prepared our motion to strike the said

additional certificate to the new record and printed our

briefs upon the said motion.

We were not aware, until the service of appellants'

brief on the motion to dismiss, that this Court had

extended the time again for the filing of the record in this

case until July 1st, 1905.

Therefore it is necessary and we desire to file this

brief upon our motion to dismiss the appeal and ask that

it be regarded as supplemental to the brief transmitted

herewith.

Appellants in their brief, page 4, on the motion to

dismiss this appeal, say:

"On May 8th, 1905, an order was entered in this

court granting leave to appellants to withdraw transcript

for further certification. And the transcript has been

refiled here duly certified to by Frank C. Nash, circuit

clerk for the Eastern District of Washington."

This order was made ex parte and without our knowl-

edge, hence we feel justified in filing this supplemental

brief.
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[f this is true, thai the record certified to by the clerk

of the circuit court for the Western District of Washing

ton (Mr. Ayers), and upon which this case was submitted,

argued and tried upon the motion to dismiss and the

merits on the 3rd day of May, 1905, has been withdrawn

in the manner indicated, then it no longer has any exist-

ence; it has been forever removed from the files and aban-

doned by appellants' own act and is and ought to be no

longer considered as a record on this appeal.

We have heretofore called the attention of the court

to the way appellants secured the new certificate from the

clerk of the circuit court for the Eastern District of Wash-

ington.

This clerk did not have before him at the time the

certificate was made the copy of the record of the testi-

mony, papers and documents to which his certificate is

now attached. We have heretofore pointed out to the

court that this certificate made by Clerk Nash was

attached in some way to the alleged record certified to by

Clerk Ayers, which said record, from the time it was

filed in this court, has remained with the clerk of this

court and has been in his possession continuously ever

since. In other words, the record sent to this court by M 1

.

Ayers was never taken from the files of this court and

scut to Mr. Xasli and then certified to by him and trans-

mitted from the court below by him. This will not he

disputed because the clerk of this court knows the facts

and the record shows thai we were never served with
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anything but the bare certificate of Clerk Nash and copies

of the index and orders of Judge Hanford extending the

time for filing the record. We have never received from

the clerk of this court the printed copies of the testimony,

papers and documents to which the certificate of Clerk

Nash refers.

And yet appelants seek to retry this cause upon a

new record thus remade when we have nothing before us

to indicate in any way what the record consists of, what

the testimony is or what the pleadings contain.

We have never been served with any copies of the

whole record, only the certificate which refers to pages 1

to '275 and what is contained therein we do not know.

Rule 23, Subdiv. 4 of the rules of this court provide:

"He (the clerk) shall distribute the printed copies

to the judges and the reporter, and one or more printed

copies to the counsel for the respective parties."

There is no pretense that this rule has been complied

with in the making of this new record. See our receipt,

filed with the clerk here, of two copies only of clerk's

certificate and orders of Judge Hanford and index minus

The depositions, orders, testimony, etc., to which the index

refers. We have never received copies of this new record

made by Clerk Nash.

In Merriam et al. vs. Chicago & V. By., 120 Fed.,

240-241, the court says:

"It might seem to be a matter of little moment, in
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a case where the Pacts are unquestioned, to authorize the

withdrawal from the files of the record on a previous

appeal, and to cause it to be rented in the present appeal;

bu1 it would be a practice thai could not be .sanctioned

without opening the door to abuse, and would tend to

impair the integrity of the records of the court; nor do

we think we are authorised to make a record here for the

hearing of a cause on appeal. The statute (Rev. St. Sec.

698) (U. S. Com. St., 1901, p. 568) provides that the

record shall be transmitted from the court below, and

indicates what the record shall contain, and it is provided,

as well by the rules of the supreme court as well as our

own rules (your rules No. 14, Subdiv. 3), that 'no case will

be heard until a complete record shall have been filed, con-

taining in itself, and not by reference, all the papers,

exhibits, depositions and other proceedings necessary to

the hearing in this court.' This must come to us certified

by the clerk below as a part of the very case in which

the appeal is taken. We cannot property know that the

case which was before us under the same title as the pres-

ent one is the same as the present case. We may assume

the fact to be so, but ought not to be put to a comparison

of the old record with the present record to ascertain if

such is the fact."

What appellants want is a record made in Your Hon-

ors' court, not in the court below as required by law and

then withholds that record from our inspection. We do

not know what the record is, as it is now made up, unless

we compare it with the former record which has been with-

drawn from the files.

The last paragraph of the opinion just quoted from

obviously docs not apply to this case. We have submitted

this cause, a1 ;i time indicated by the rules of court, upon
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ihe merits of tlie appeal, argued it fully and are entitled

to a decision upon the case made at the time of the hearing

and not upon a subsequent and new and different record

from the one we were called upon to address ourselves to

when the case was regularly called, on the 3rd day of

May, 1905.

This case, for all purposes stands before the court, as

though no record whatever has been filed here. And

comes within the operation of Rule 16, Subdiv. 1, where it

says a case can be dismissed where no record is filed

upon producing a certificate of the clerk below showing

that an appeal has been duly sued out.

II.

The appellants, in their efforts to break the force of

the case of Hatfield vs. King, 186 U. S., 178, and to there-

by make the certificate of Clerk Ayers good, assert that

:

"There were five lien claimants duly joined, and

served. Nash is decided by the decree herein. The rec-

ord on appeal does not show it, but decrees were entered

below for Murray and the Exchange Bank. But no decree

has as yet been rendered with regard to Lewis and Dor-

mitzer. These claims are -till pending in the court below,

and must, under the act, be transferred to and decided by

Judge Hanford. " (Page 7 of appellants' brief on motion

to dismiss.)

From an inspection of the record, this assertion is a

mere matter of speculation and idle conjecture, but for

the purposes of this argument only, we accept it, and the

following argument is suggested to show the inconsistency



IS

of appellants' contention and the dilemma they thereby

involve themselves in.

This is a suit for partition and in this class of eases

all persons who have any claim or interest in the property,

whether the same be real or imaginary, must he made

parties to the suit, so that all conflicting interests may be

adjusted and determined.

Where a sale must be had, in order to make partition,

the title offered to the investing public must be a market-

able one and the decree of partition should show on its

face that all parties claiming any interest in the property

were represented in court; otherwise the proceeding would

be nugatory.

Appellees foreclosed their attorney's lien against this

property. (See decree in printed record, p. 175.)

Lewis and Dormitzer are likewise lien claimants. ( See

record, pages 68, 73-76 and 78.)

In Barney vs. Baltimore, 73 IT. S., 280, which was a

suit in partition, the court in discussing parties to actions

of this kind says:

"And there is a third class, whose interests in the

subject matter of the suit, and in the relief sought, arc

so Ixniiid up with that of the other parties, that their legal

presence ;is parties to the proeeding is an absolute neces-

sity, without which the court cannot proceed.

They are said to he 'persons who not only have an interest

in the controversy, hut an interest of such a nature that

;i final decree cannol he made without either affecting that
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interest or leaving the controversy in such a condition that

its final determination may be wholly inconsistent with

equity and good conscience.' "

All the lien claimants, appellees Lewis, Dormitzer et

al. stand upon common ground. We have a right to

insist upon these liens being swept off or adjusted, so that

we may sell this property to an advantage and thereby

secure our liens. For every purpose our claims are antag-

onistic to all other lien claimants.

There is nothing separable about the controversy be-

tween appellants and Lewis and Dormitzer and appellees,

so that an adjudication of our liens as against appellants

would not affect the rights of the other lien claimants.

Our claims stand in abeyance until all the liens are deter-

mined, in other words, the relief sought by us is so bound

up with the other lien claimants, that their presence as

parties on this appeal is absolutely necessary, to the end

that this litigation some day be brought to a close and this

property properly partitioned.

Appellants concede on page 2 of their brief on the

motion to dismiss that Lewis, Dormitzer, Murray and the

Exchange National Bank were parties to this suit, and

that the rights of Lewis and Dormitzer are undetermined

and undisposed of and that they were proper parties and

the record shows, so far as Lewis is concerned, that his

claim is antagonistic and opposed to the claim of appel-

lees; Lewis claiming what we claim. We pointed this

out in the record in our first brief.
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Appellants arc seeking to try this case piecemeal

here.

In Wilson vs. Kiescl, 1(54 U. S., 248, the court, closing

paragraph of the opinion, says:

''Indeed this objection is fatal in any view, for while

the record is manifestly inadequate and insufficient, it

docs appear and is conceded that the other defendants

were before the supreme court of the territory on their

own appeal as well as Heisel, Carnahan and

on Wilson's appeal, and the case was disposed of as to all

of them on a ground common to all. We cannot be re-

quired to consider such a case piecemeal, and if it were

to take jurisdiction and determine the questions which

have been argued at the bar, we should in fact be dispos-

ing of matters affecting parties not before us and who

have been afforded no opportunity to be heard."

There is nothing in the record to show that a citation

on appeal was ever served upon Lewis and Dormitzer,

or that a severance was directed as to them, or that they

have ever been invited to join in this appeal; indeed, ap-

pellants in their briefs and arguments admit this.

The case of Coler vs. Allen, 114 Fed. 609, cited by

appellants, is manifestly not in point.

hi this case Lewis (printed record, pp. 58, 7.'!. 74)

claims 50 per rent, of William L. lull's share in this

property, thai he was Tail's sole attorney and the appel-

lees' contracl with Tail had been cancelled; that appellees

are not entitled to their lien but that right Tally he should

have a decree as againsl them and Tail. II' this can he
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gathered from this record, there is nothing to prevent

Lewis from taking his case to this court on the same

record. It is in his power to compel Your Honors to

retry here the validity of his so-called lien as against both

the appellees and Tull.

It is hardly conceivable that, in a case of this import-

ance, a trial court would leave out of its decrees and leave

undetermined the rights of indispensible parties like

Lewis and Dormitzer. This court can readily understand

that all the labor expended to secure this partition is for

naught unless Lewis and Dormitzer are in some way

disposed of by the decree of the lower court.

III.

Appellants, at page 13 of their brief on the motion

to dismiss, say

:

"The claim that the appeal should be dismissed be-

cause two of the appellants put in an affirmative defense,

end did not file a cross-bill, certainly seems ridiculous,"

etc.

And cases are cited which merely hold that where

affirmative relief is granted, in the court below, under an

affirmative answer, which should have been properly

sought by cross-bill, the appellate court regards the failure

to file a cross-bill as a waiver, and sustains the decree of

the lower court.

All the cases, that have come under our observation,

are confined to this one exception to the rule.



22

Bui in this case the relief prayed for under appel-

lants' affirmative answers was denied.

The court will observe from the printed record, pages

51 to 55, and 55 to 81, and elsewhere in the said record,

that the testimony upon which this cause was tried was

taken, substantially, in another action, cause No. 823 of

the files of the court below, and used upon the trial of

this cause.

All the reports of Special Examiner Lake, taken in

cause No. 823, are not included in the printed record.

See pages 27 and 28 of the printed record, where the full

report of the examiner in that cause was considered by the

court below and all the testimony taken before him was

used in this case before the lower court.

Non constat but that if the full report of said exam-

iner had been contained in the printed record, it would

be shown that full exceptions and objections were taken

to the relief prayed for on the ground that the same was

not claimed by a cross-bill.

There is nothing in the printed record to show that

the full report of the examiner is in the record, and, in

fact, the full report is not there.

The cause was tried in the court below on the exam-

iner's report of the whole case, not upon shreds of thai

report.

There is no pretense thai the printed record here is
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the full report of all the proceedings and the testimony

taken before the examiner. The record on its face shows

this.

The exception to the general rale that affimative relief

must be sought by a cross-bill, is where the answer seeking

such relief is treated by all the parties and the court as a

cross-bill. Neither the trial court nor appellees treated

this answer of appellants as a cross-bill. We have waived

nothing.

Even from this imperfect record it can be conceived

that the lower court tried this case upon the theory that

appellants had no standing in court to have affirmative

relief, as none was granted them. And where a perfect

or an imperfect record is before the appellate court, the

rule is, here and everywhere, that the appellate court will

make every reasonable intendment of which the case

as presented admits to sustain the action of the court

below.

In the absence of a full record, certain it is that every

presumption is in support of the decree rendered below,

and that if a full record was now before the court, it

would appear that the decision of the trial court was

correct.

This court cannot indulge in the presumption that

appellees have waived this error.

IV.

The claim asserted by appellants that because we
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made Dora May Seeley a defendant in this suit, we there-

by abandoned her and her cause and committed a breach

of the contract of employment, is wholly without founda-

tion and appellees deny the impeachment. This court

understands that when the supreme court of the state of

Washington determined this case in favor of the Tull

children, the substantial work of securing their rights

had been performed as the relief granted in this suit is

based upon the decision of our supreme court and the

decision of the supreme court of the United States and

naturally flows therefrom. (192 U. S., 125.) The cause

was presented by us in person in both courts and pursuant

to and under our contract of employment.

Therefore we sought the relief we have been accorded

here in another action in the circuit court and that action

was for reasons well known dismissed by this court (116

Fed., 471).

But in that cause we established all the rights of the

Tull children for every purpose and made a record at

great expense in the circuit court; that same record was

used in this acton; the decree affirmed here of the circuit

court is based upon that record. In the present suit we

made Dora May Seeley a party defendant, because we

thought that it would expedite and speed the cause, save

expense of making a new record and by prudent and care

ful management in every way. Subsequent events have

vindicated this policy. This we had a right to do. if we

honestly thought it would subserve (lie best interests of
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missed in 11G Fed., we established every right that has

been granted in this cause, and because that case was

dismissed upon pure technical grounds, it is in no wise de-

stroyed the work we had performed.

In case No. 780' of the files of this court, and dis-

missed in 116 Fed. 471, see printed record in that case

page 5, we made Dora May Seeley and William L. Tull

parties complainants with ourselves. In this action, to

preserve the record made in case No. 780 above, and to

prevent any jurisdictional defects from creeping in, we

made Dora May Seeley a party defendant, and could have

made William L. Tull likewise a party defendant, as we

had a right so to do, because we were foreclosing our

liens on the property as an incident to the suit for an

accounting and partition.

Appellees had a perfect right in this suit to make

all of the Tull children parties defendant, without in any

way abandoning them and their causes, by so doing, or

committing a breach of our contract of employment, in-

asmuch as we would then be assuming the duty of making

their claim for rents and profits good.

In our bill of complaint herein we set up all of Mrs.

Seeley 's rights, insisted upon them, and in fact and in

truth secured them to her.

We have created this estate for the Tull children by

our own individual labors and efforts in their behalf.



The charge of unfaithfulness made againsl appellees

by these ingrate Tn 1 1 children, in the teeth of the judicial

memorials of our fidelity made in the superior and bu

preme courts of the state of Washington, the supreme

court of the United States and the circuit court and the

court of appeals sounds childish, to say the least.

It seems that this Augean task laid upon appellees

is not yet completed and to earn the compensation that we

have striven for with success so far, is to he prolonged,

because from late advices the case is by no means con-

cluded and we will have other work and other annoyances

to contend with before the end of this weary litigation

will he reached.

The secret of this apparent conflict is not hard to

find. On pages 84-85 of the printed record, Mrs. Seeley's

deposition :

"Int. in. "What do you consider the value of the

services heretofore rendered by Nash & Nash .'

"A. Less than twenty-five per cent.

"Int. 11. How much less than 25 per cent, do you

consider the value of the services rendered by Nash &

Nash.'

"A. As much less as it will he necessary to pay the

other attorneys for fees and to defray the expense of

protecting my interests in the past and in the future, and

until my rights are obtained."

This shows hut too plainly that others arc seeking to

reap where they have not sown.
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If the matter of appellees' compensation is to be

based upon a quantum meruit, we feel safe in saying that

under all the circumstances in this case, that no court

would allow less than 50 per cent, of the interest of each

child.

V.

The appellants assign many errors, but upon the final

analysis of them all, the ultimate quarrel thus raised

resolves itself into a question of fact.

There are no questions of law presented under the

assignments. Appellees' claims are based upon their con-

tracts with appellants to perform certain legal services;

appellants dispute the character of these contracts;

roughly this is the only real contention presented. The

trial court found with appellees on these matters.

"In settling these questions, the appellate court must

assume, prima facie, that the findings of the trial court

are correct, and as such must be held, unless error, plain

and manifest, be shown.

"When the law has charged a tribunal with the duty

of examining the testimony and ascertaining the facts, its

determination is, and must be a finality, unless it be made

to appear that such findings were contrary to the weight

of the testimony.

"To say the proofs would permit a contrary finding,

and ask the court to so find, will not avail. The facts hav-

ing been ascertained by the tribunal whose duty it was to

find them, they will not be set aside 'unless clearly in

conflict with the weight of the evidence upon which they
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were made.' "

Metropolitan Haul,- vs. Rogers, 53 Fed., 779, and U.

S. Supreme Ct. decisions there cited.

Of course, while in this case, the testimony was taken

before an examiner, yet the trial court, knowing all the

litigants, was in a superior position to judge of the weight

and character of the testimony than any appellate tri-

bunal.

The well known rule is, that the burden is on the

party alleging error to show it affirmatively by the record.

Respectfully submitted,

NASH & NASH,

JAMES DAWSON,

Solicitors for Appellees.
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To the Honorable, the United States Circuit Court of Appeals,

For the Ninth Circuit.

William L. Tull and Dora May Seeley, two of the ap-

pellants herein, feeling that the Court has overlooked or mis-

understood certain of the facts in this case, would respectfully

petition for a rehearing or a reconsideration of their causes

by this Court for the following reasons:

WILLIAM L. TULL

Nash & Nash claimed in their complaint that Tull had

agreed to give them 50 % of the amount recovered.
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This was denied by Tull.

Nash & Nash simply introduced a copy of the contract

in evidence and testified that Tull afterward orally ratified it

in their office when Dora Dormitzer was present.

No other testimony of any kind was offered in support of

this claim.

In answer Tull testified and denied explicitly signing any

contract for 50 %, and related all the circumstances occuring

when he signed a contract for 35
c/c. He denied ever seeing

Nash & Nash thereafter, and Dora May swore that she never

saw W. L. Tull in the office of Nash & Nash.

Nash & Nash refused to put the original contract in evi-

dence. Counsel for Tull believed, as he now believes, that

a party may not sustain his case by introducing a copy of a

paper and refuse to put in the original. Counsel did not de-

sire what is known as an inspection of the instrument; he

wanted the original in the record so it could be compared by

Tull with his own handwriting and compared and inspected

by the Court. We maintain the refusal to put in the original

left Nash & Nash without any valid or proper evidence of

the contract in the case. Tn addition we maintain it was

cause for the gravest suspicion as to the validity of the signa-

ture and instmment. Whatever the paper was, it would be

merged in the judgment and thereafter be worthless. If the

paper and signature were valid and true, there was no possible

reason for refusing to put it in the case. And the refusal to

put it in, after Tull had denied signing it, would at once raise



the suspicion that there was something wrong about the paper,

and we think the Court should have so held.

We certainly believe this Court will not wish to be under-

stood as holding that a party may prove his case by a copy of

a material instrument which is denied, and may refuse to put

the original in evidence. And yet that is what Nash & Nash

did, and what is approved by the Court in its opinion.

While Nash & Nash testified that Paul Dormitzer ob-

tained this contract from Tull, they failed to call Dormitzer

to testify regarding the matter, though he was a witness in

other matters in the case and all of this was after Tull had

testified that he had never signed any contract for 50 %.

This Court says that Tull offered no evidence of the

fraud, other than his own evidence. But we call the Court's

attention to the fact that the only other witness there could

be was Dormitzer, who, it was claimed, was Nash's agent

who committed the fraud. We could not expect him to tell

the truth as to what had happened. And we think the cir-

cumstantial evidence should be considered, that Nash refused

to put the original contract in evidence, the further fact that

Nash did not have Dormitzer testify regarding the contract

and its execution.

Then, we believe that heretofore there has been no ex-

ception to the rule of law, that one claiming rights through a

confidential relation has the burden of showing uberrima fides.

Dormitzer, the attorney of Tull, was hired to get the



4

contract for Nash from Tull, and he took advantage of the

confidence reposed in him by his client Tull. We believe the

record shows that the fides was not uberrina, but Punica, and

so should have been held by this Court.

We would respectfully submit that the burden was on

Nash & Nash to prove uberrina fides, and they have entirely

failed to show to the Chancellor that good faith and assurance

of fair dealing which are such a necessary prerequisite to

obtaining the aid of a court of equity.

DORA MAY SEELEY

We believe that we should have pointed out more par-

ticularly to this Court what would have been the result to

Mrs. Seeley in the main cause herein had she not employed

counsel therein when Nash & Nash deserted her cause. It is

likely there would have been no serious consequences to her

had she failed to answer the bill of complaint. But we can-

not say the same as to the cross bill of the society (Main

Record, p. 174). Nash & Nash filed no answer for her to

this, and had she not engaged other counsel who did, she

would have been in default and would have lost all of her

rights. Nash & Nash did not pretend to represent her, they

signed no papers for her but they did sign stipulations in

which other counsel signed as her attorney (Main Record,

pp. 328, 331). They never told her that they were looking

after her interests or gave any explanation of their desertion

. of her cause. Further, had it not been for her new coun-

sel, no one had pleaded for her the very essential matters of



the decree of the Supreme Court of the United States, and

the assignment of errors thereto (Main Record, p. 260).

And if it had not been for her new counsel, she would have

had no cross appeal involving many matters of accounting,

including the matter of interest which was allowed by this

Court.

We submit that these are all matters vital to the success

of Mrs. Seeley's litigation, and that if she had not employed

new counsel to represent her in the cause, there would have

been no decree for her.

In fact, the onlv way they did claim to represent her was

the same way they represented the infant, as L. G. Nash

said (Record, p. 110) : "I presume that when this cause is

"concluded, we having done the work in the cause, that we

"are to be compensated out of the infant's estate. That is

"the extent of the claim that we have for representing him

"in these proceedings."

We believe that a consideration of these matters by this

Court will show that Nash & Nash had repudiated their con-

tract and did nothing for Dora May Seeley after the cause

was in the Federal Court.

Wc ask the Court to so hold, but if the Court does not

so hold, we ask at least that Nash & Nash be not entitled to

any percentage of the rents and profits recovered during that

time. Mrs. Seeley had to employ other counsel to protect

her rights, and it certainly cannot be just that she not only

must pav for extra counsel, but also pay Nash & Nash a



share ot the rents and profits received during the time they

were not representing her.

We believe the facts in the case require that Nash & Nash

should be allowed not to exceed 35 % from William L. Tull,

though even this was secured by fraud; and not to exceed

12}4 (
/o from Dora May Seeley; and we would so ask this

Court to modify its previous decision to that extent; or failing

this, that the Court hold that Nash & Nash should not re-

ceive anything from the rents and profits of the property dur-

ing the time it has been in the Federal Court.

Respectfully submitted,

F. W. DEWART,
Solicitor for William I.. Tull and Dora May Seeley.
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LUCIUS B. NASH, et al.,

Appellees.

Petition of Lucius B. Nash and Lucius G.

Nash for Rehearing.

Lucius B. Xash and Lucius Gr. Nash, appellees in

this cause, respectfully present their petition for rehearing

and submit the following reasons why their prayer should

be granted:

I. Tli is case was argued on May 3rd, 1905, upon

the record as then made up and served upon us, and we



relied upon its then condition, as we had a right to do.

Thereafter, other things were added thereto, and either

this court is lunch mistaken concerning the additions to

this record and what was done with it, or we are.

hi the opinion of the court, on page 5, this Language

is used: "On May 8th, 1905, an order was made per-

mitting the appellants to withdraw the transcript for fur-

ther certification. IT WAS SO WITHDRAWN, and

certified to by the Clerk of the Eastern District of Wash-

ington, and RETURNED TO THIS COURT. There-

after, on duly 1st, 1905, was filed the motion to strike,

which is under consideration."

We received from the Clerk of this court what he

denominates as" Memoranda of Clerk Relative to Record,"

he says:

"On the same day, May 8, 1905, pursuant to his

leanest therefor, a certified copy of the order just quoted

was issued and delivered to Air. Fredrick W. Dewart.

Mr. Dewart did not then withdraw the record from the

files, NOR HAS IT SINCE BEEN WITHDRAWN."
This paper is on tile with the papers in this case,

and is available.

We made a motion on May 3rd, 1905, to strike this

record because of its insufficiency, and no disposition of

that motion is made in the opinion of the court.

We contended in our briefs that the record was never

properly certified to this court, and feel justified in claim



now that we are correct and that court lias fallen

into error regarding the record and has overlooked a

material point upon which we had a right to rely and

which should be properly disposed of under the correct

state of facts.

The question as to which circuit court of Washington

this cause should be remanded to is one of great import-

ance, not merely to the litigants herein, but the people

generally of this stale A construction of the act making

the new courst is much desired.

We thought we presented the matter squarely to

the court and that the importance of the point Was such

that it could not be disregarded. No judgment has been

announced authoritively establishing any principle for

interpretation of the act of March 2nd, 1905, except the

ease of Hatfield vs. King, 186 U. S., 178, that we know

of, and we think that case should govern.

The certificate made by the Clerk of the Court for

the Eastern District of Washington was unlawfully made.

The Memoranda of the Clerk of this Court referred to

herein shows this.

Revised Statutes, V. S. Sec. 698, provides that the

record shall be transmitted from the court below, and the

making up of this record is in violation of your Rule 14,

Subdivision .'5.

To suffer a record to be made up in such a loose and

careless manner is a practice that ought not to be sane-
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tidned, il opens the dooi to abuses and seriously impairs

the integrity of the court's records. The fact- clearly

show thai the Clerk of the Couri for the Eastern District

of Washington did not certify to this record; it was

physically impossible for him to do it; the record was

qoI before him and he did not transmit it to this court,

and his act under the plain provisions of law is a nullity.

Considering this hatter from a mere business point of

. it is terribly lax and would not be sanctioned by

a prudent business man. More than all that, the patching

of this record has put us to unnecessary expense and

delay, and has deprived us of substantial rights. As

lawyers (not as litigants), we have a light to depend upon

the settled law and rules of practice as to what consti-

tutes a sufficient record, and were justified in submitting

the case upon the invalidity of the record alone. Per-

mitting the record to be certified after the case was sub-

mitted and argued, deprived us of the right of certiorari

for a diminuation of the record.

We believe in liberally construing appellate procedure

and that a narrow and technical construction defeats the

very purpose of Appellate Courts; but in no case should

a liberal construction impair a substantial right guaran-

teed by law.

At the lime this case was submitted, we were justified

in thinking that it was unnecessary to ask for certiorari,

and we transmitted t<> this court our Proposed Amend

incuts to the record to show that the Clerk of the Western



District of Washington had no power to certify this record

and that the testimony of Paul Dormitzer—former hus-

band of Dora May Seeley—corroborated our contract for

35 per cent, of her share. See his testimony, appellants'

Proposed Amendments to Record (nnprinted), pp. 36-41,

on file in the case.

The findings and decree of the trial court are con-

clusive.

It is a well settled rule that "the legal presumption

is that the finding and decree of a court of chancery arc

right, and they should not be disturbed or modified by

an appellate court unless an obvious error has intervened

in the application of the law, or some grave mistake has

been made in the consideration of the facts."

Manhattan Life I its. Co. vs. Wright, L26 Fed. 82.

Big Six Development Co. vs. Mitchell, 138 Fed., 279.

Cases from state courts could be multiplied.

We feel that the court has acted in an unusual manner

in departing from this rule. The trial court was well

informed as to the character of the evidence in this case,

and the parties were well known to him. Why should

this court lay out of the case the superior knowledge of

the trial judge concerning these things and take up the

cold page, and without such knowledge seek to balance

up this testimony and find against appellees?

The opinion of the court compells us to make this
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petition for rehearing, not for what will be gained out

of this case, l ut for what will come to ns in the future.

This judgment is a perpetual, memorial against our pro

fessional standing for all time to conic and will lie used

against us to our greal disadvantage. Because of uni-

i ;il education, the lawyer of today stands not one wliit

above his fellow in ability, and the public no longer seek

that in their lawyer; whal they ask for now is integrity

and faithfulness.

In these days the lawyer must work very hard to win

his ease, hut he must work harder afterwards to get the

fee, and this is common knowledge in the profession.

Our brethren who have been fortunate enough to he

elevated to the bench sometimes forgel these things, hut

the lawyer who works hard month in and month out, and

sometimes many years on his ease, has it brought forcibly

home to him just as he is about to reap the rewards of

toil, and he does NOT FORGET. It was to prevent this

that we took the precaution to get contracts from the

'bulls, and sent Dormitzer to a California prison to gei

\Y. L. Tull to sign. He repudiated that act. By mis-

fortune we lost his sister's contract. She repudiates

her act. Yet this court decides that Dora May Seeley's

memory as to the per cent, due us under it is superior to

ours. We have every reason to remember the terms of

this contract and none whatever to forget it.



AFFIRMATIVE RELIEF SHOULD ONLY BE

GRANTED UNDER A CROSS BILL.

The opinion of the court fails to notice that the appel-

lants filed no cross bill for affirmative relief.

We respectfully call the court's attention again to

rages '24-27 of our first brief, and page l!1 of our second

brief, filed herein, where we discuss that question at sonic

length.

It is true that the trial court made no findings, as

this court says, because they were unnecessary, the said

court regarding the affirmative answers of appellants as

insufficient to warrant any relief, and that they had no

standing in the court.

In considering of the judgment of the lower court,

the maxim of omnia esse rite acta praesumunter should

obtain, and if the decision ('an be sustained because of

the failure to file cross bills, this court is justified in

upholding the trial court's rulings upon this ground.

THE ALLOWANCE MADE APPELLEES BT^THE

LOWER COURT OUT OF THE ESTATE OF

ERNEST B. TULL IS SUSTAINED BY LAW
AND FACT.

The court will keep in mind that after William M.

Murray was discharged as the guardian ad litem of Ernest

B. Tull by the state court, the writ of error herein was

pioseeuted to the Supreme Court of the United States
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mid we appeared for him there. (See 192 U. S.. 125.)

This was called to the trial court's attention in open

court, and in the argument of the case on our application

for such fees; no one disputed our personal appearance

in thai court Tor the minor; the official reports of thai

court show this, and it was judicially recognized by the

court — no one disputed it. The minor was abandoned

I bis father and statutory guardian, and we performed

the work for him thai they should have performed.

Protecting him as we had protected him from the be-

ginning, and doing work thai others refused to do for

him.

[f an infant has no guardian, his estate is liable for

fees of counsel whose service were beneficial in recovering

the estate.

Epperson vs. Nugent, 57 Miss., t5; S. C. 34 Am.

Rep., 434.

The general findings of the lower court in its decree

in favor of the appellees herein is a rinding in their favor

of all the Tacts necessary to constitute our claim and

demand.

A finding made by a lower court will hot be disturbed

if there is any evidence fairly tending to support it. This

is the rule

Respectfully Submitted,

LUCIUS G. NASH,
pro. se.



We think we can safely assert that a more irregu-

lar, imperfect record never went to the Court of Appeals

in very many respects, and it was so imperfect that per-

haps we were negligent in not taking the necessary

steps to bring up a complete and full record in this case;

but this stands prominently forth in this record, that the

testimony taken in the case was hut very imperfectly

brought up in any and every way. It is apparent from

the record that all the testimony taken in this case was

that produced by Mr. Dewart, the guardian ad litem,

which consisted of detached portions of the testimony

heretofore taken in this case.

It will be borne in mind that all the testimony upon

which this case was heard, concerning the rights of Nash

& Nash to their fee, was taken in a prior case which

the Court of Appeals dismissed for want of jurisdiction.

The simple fact is that it was by stipulation agreed, in

the retrial of this case, that all the testimony taken in

the other case should be read, heard and considered upon

the trial of it, but that stipulation and all that testimony

was omitted from the record taken up in this case by

Mr. Dewart. See page 27 of the record, where Mr.

Dewart pretends to introduce only the testimony of the

Xashes and Tulls, which was taken in the former

case. And we cannot help but think that the Court of

Appeals in this case has extended liberality in the per-

fection of records to make them good that goes quite to

the limit. But let us now briefly consider the merits, the
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genuine merits, thai certainly should at all times be con

trolling in the investigation of every legal inquiry.

The courl is. to a considerable extent, acquainted with

the character and morale of the persons engaged in this

litigation, and it is perfectly familiar with the decision

of the Supreme Court of the State of Washington,

which, through the labors and industry of Nash & Nash,

secured the estate to the Tull children. It is conceded,

we think, by everybody, that Nash & Nash, during ten

years of unremitting labor and industry, created this

estate. This fact, and of course every fact connected

with the litigation, is better known to the trial Court,

Judge Hanford, than it can possibly be known to the

( \>urt of Appeals.

The opinion rendered in the Supreme Court of the

State of Washington brings out prominently that F. M.

Tull, the father of these children, was an unmitigated

scoundrel. It appears in the records that lie left the

State of Kansas, his wife and children, and made his way

to Spokane and purchased property, and then, unknown

to his wife, made an application for divorce in the State

of Washington, without having any residence there,

charging his wife with immorality, and even going so

far as to east a cloud upon the paternity of his children.

these litigants. It also appears from that record thai

the eldest son. William L. 'full, is a chronic criminal and

(legem rate. Now, we regret to have to say that the re

maining children are afflicted, and the withering, blighting
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curse of congenital depravity hangs over the whole 'Full

family. Of course, the character of these children, all

of them, is hotter known to the trial judge than it can

be to the Court of Appeals. In fact, Judge Banford

knows all about the character of these Tull children, and

knows, and cannot help hut know, that they are entirely

unworthy of credence or of belief. Their conduct, one

and all, during this entire litigation, with their attorneys

N?ash
#
& Nash, lias keen such as to call forth these seemingly

harsh expressions. It has been characterized by duplicity

and injustice of the worst kind. We alluded, in our

former brief in this case, to the fact that after we had

obtained this victory in the supreme court of this state,

we then commenced these proceedings for the partition

of this property, carrying on and winding up this litiga-

tion, and there all the Tull children appeared and all

united in trying to get us out of the case, instigated by

their father and instigated by other improper influences;

they did succeed in having us disposed of in that case

in the Superior Court. That case, however, was re-

moved to the Federal Court, and the first act of Judge

Hanford, who knew all about the infamy of this transac-

tion, was to promptly reinstate us as attorneys in the

case. This should appear in the record in the principal

case of the German Savings cY_ Loan Society against Nash

cV: Xasli rl «l.

Now, we regret exceedingly that the character of

Nash & Nash, and their conduct, has excited the sus
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picions of this court. We have tried from every pod

sible standpoinl to conducl ourselves in such ;i maimer

as not to excite suspicion in regard to our professional

ethics and to our integrity of character. And thai brings

us to an examination of the testimony in regard to oui

i'cc with Dora May Seeley (nee Tull). We will here

call to the attention of the court, that it' there is anything

that a lawyer ought to know, and ought to he certain of,

it is the nature and character and the amount of com-

pensation which he is going to receive in any litigated

ease. The peculiar circumstances surrounding this case

warrants us in asserting that if any Lawyers in any case

ought to be sure, and ought to know, what was their eon-

tract with their clients, it is in this very case. The record

shows that this was a very important case to begin with.

'i hat this case was in the hands of other leading attorneys

here for years, and was abandoned by them, or they had

declared that the Tull children had no interest in this

property. The testimony of L. B. Nash and L. (i. Nash,

father and son, is unequivocal that they were to have

one-half, in the first place, of what they could recover

in this case, hut that the Tull children had no money to

carry on this litigation, and it was a grave question of

acquiring means to promote it and carry it on. (See

Transcript, pp. 135-136-137.) The Exchange National

Bank had a claim against P. M. 'lull for several thou-

sand dollars. Now it is in the testimony, that the Kx-

change National Bank, through the efforts of Nash & Nash,
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wore induced to furnish four hundred dollars at least

to pay the expenses of tins litigation, and that Nash &

Nash, in order to get them to do this, agreed to throw

oi'i' 15 per cent, of their fee in order to enable the Ex-

change National Bank to make a contract with Dora May

Seeley to the effect that if she was successful, or if Nash

& Nash were successful, in the litigation, their claim would

he paid, and that, thereupon Nash & Nash threw off the

15 per cent, and gave it to the Exchange National Rank

for that purpose, leaving a plain, simple contract by

which she was to pay 35 per cent, instead of 50 per cent.

(See Transcript, pp. 119 and 120.) The record in this

case shows that that contract was carried out, and in this

litigation the Exchange National Bank have got a decree

in which they have recovered against the Tull estate

something like twelve thousand dollars. Now, is not

this a circumstance, and a strong one, that goes to sustain

the contention of Nash & Nash in this matter ? Of course,

it also appears that Nash & Nash induced William L.

Tull to divide the expense on this matter with Dora May

Seeley, his sister. (Transcript, pp. 122-123.)

Judge Hanford, who tried the case, of course knows

all these facts.

The elder Nash has been a practicing attorney in

the courts of the Territory and State of Washington for

over thirty years, and his character is well known on and

off the bench. It was particularly known to Judge Han-
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ford, as was also thai of his son, L. G. Nash, a young man

who lias grown up in his particular knowledge, and he

knows well the character of the Nashes for integrity, for

loyalty to their clients and for their general truthfulness.

Here is the testimony of the two Nashes, which is

unequivocal and unquestioned, in regard to the amount

of their fee. They cannot be mistaken about it: there is

no way in the world that they would be mistaken about

it, and here is the uncorroborated testimony of Dora

May Seelcy, against this just claim.

The court alludes to a letter written to Dora May

Seelcy. Why, no sucli letter was ever written. We paid

no attention to her testimony in this regard— it was merely

a self-serving declaration on her part. You will notice

that she entirely fails to make any exhibit of the letter.

We did not Tor a moment think that it was worth our

while to deny an such outrageous statement. We had

a written contract- we swear that we had a written cote

tract—We give particulars in regard to the original amount

of fifty pei- cent., and how it happened to be reduced to

thirty-fifive per cent. We also accounted tor how we

lost it that in moving our offices that contract, with many

other papers, was lost ami mislaid. Is therer anything

unreasonable or unusual in a mishap of this kind among

lawyers? And we go od with a great deal of particu-

larity to show how that contract happened to bo reduced

to thirty-five per cent., and that it was for the benefit of
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Dora May Seeley and the Exchange Xational Bank, and

the court can sec in the record in this case that the Ex-

change National Bank have secured the amount of their

claim in view of such reduction.

The court seems to think, and does think, that our

claim of fifty per cent, against William L. Tull is right

and proper, as evidenced by the written contract. Can

the court imagine any reason why the same rule of com-

pensation should not apply to Dora May Seeley? In

fact, all these original contracts of fifty per cent, were

drawn up at the same time, and Paul Dormitzer took the

William L. Tull contract and went to the penitentiary

for the purpose of getting his brother-in-law, William L.

Tull, into this litigation, and on the Tulls failure to pro-

vide any money to carry on this litigation, we had to

resort to the Exchange National Bank, as above set forth.

We did send down the record of the testimony of Paul

Dormitzer in this case, and, upon an examination of that

testimony, it will be found that all of this is corroborated

by Paul Dormitzer. (See appellees' Proposed Amend-

ments, unprinted, pp. 36-41.)

The court also alludes in its opinion that perhaps

there was some fiduciary relation existing between Dora

May Seeley and Nash & Nash in this matter. The court

is under a misapprehension. There never was any fidu-

ciary relation at all existing between the Tulls and any

of the Nash family. We do not desire to reflect any more

upon the character of the Tulls than we can possibly help.
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II is a nauseating subject to us from beginning to end,

lint we will say thai the Tull family are qoI of thai char-

acter in which there would be any intimate or fiduciary

relations. Dora May Seeley probably attended the sam<

school as the children of the elder Xash, but there was

no intimacy, and probably never would have been, except

this unfortunate litigation arose by which the Tulls were

being deprived of all their property, and the Nashes came

to their rescue.

We take it for granted that there is no suspicion

upon the part of the court that we have not been indus-

trious in our litigation with these parties for ten years

last past, and it is also apparent thai this litigation is

still to continue and perhaps it will not he ended for

several years to come.

Now, one word in regard to the guardian ad litem

here. In the commencement of this cast' we drew up

all the pleadings and look all the burden of this litigation

in the state court, and prosecuted it to a successful ter-

mination in the Supreme Court of the state and obtained

a decree favorable to the 'Tulls. The present guardian

ad litem, Mr. Dewart, had nothing whatever to do with

this litigation. The victory was won in this case when

we had obtained a decree in the Supreme Court of the

-late, giving to these children an unincumbered one-half

interest in the property. Of course the litigation since

thai time in the federal court has been expensive, it has
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been laborious, it has been exxtremely exasperating, and

carried on under very unfavorable circumstances. The

Tull children, who had agreed to pay the expenses, never

have paid a single dollar excepl what was Laid out in

the Superior Court of the state in its early commence-

ment. All the expenses of the litigation in the state court,

except this small amount, was defrayed by the Nashes,

and this, too, when the Tull children could have per-

formed their contract and paid this expense, which they

absolutely refused to do, they well knowing that Nash

& Nash had to pay the expenses because their fee was

contingent, and they could only get anything out of the

case by becoming ultimately successful.

The guardian ad litem., in his brief, very gravely says

that this is not true. We here desire to assert that Mr.

Dewart, the guardian ad litem,, does not know anything

about the expenses that we were put to in carrying on

this litigation in the Supreme Court of the state; he was

not in this state at that time; he never came to the State

of Washington, and had no abode in Spokane, and had

nothing to do in this case, and did not know anything

about it, until after he was appointed guardian ad Ulan

in the Federal Court.

Again we call attention to the testimony of Dora May

Seeley in regard to what she thinks ought to be our com-

pensation in this case, and what does she say, and upon

what grounds does she put it"? She puts it upon the
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ground thai we had abandoned her case, and she thinks

thai she oughl to have enough of our compensation to

pay the Attorney Dewart that she had employed in this

case to contesl our claim. Now, how did she happen to

testily to a thing of that sort ! Who evidently put these

Words into her mouth for this occasion.' Where \\a.-

any abandonment of Nash & Xasli of her interest in this

case.' We again call the attention of the court to this

particular feature, not only reflecting upon the character

of Dora May Seeley hut upon the character of the guardian

ad litem in this controversy. (See Transcript, pp. 84-85.)

it is known to the court that the first case that went to

the Court of Appeals was dismissed for want of jurisdic-

tion, and in this case all the testimony, a great deal more

than went up in this case, was introduced in behalf of

Nash & Nash in regard to their claim against the T.ulls,

and it was before the court for its decision in their behalf.

When this case came back here again for re-trial, the

thing most in the minds of Nash & Nash was how they

could get the benefit of the costs already incurred in this

case, because they could no longer go on in this litigation

if they had to keep putting up in this case, and the happy

ihonght did Strike them at last that if they could 50

rearrange the parties litigant here as to have all the resi-

dents of Washington, Nash <.V: Nash and William L. 'Pull.

plaintiffs, and all the foreign residents defendants, they

could still retry this case in the federal court, and by

Ibis means gel the benefit of Ihe former trial, save all that
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expense. Ami thereupon they did re-arrange the parties,

putting Nash & Nash and William L. Tull on one side

and the Gorman Savings & Loan Society and the other

parties on the other side, and it is well known that they

thus saved a record there amounting to over three thou-

sand dollars in expenses in this litigation. Does it not

occur to the court that this was the only wise or proper

thing to do for all concerned, and does it not occur to

the court that the guardian ad litem and the client who

would find fault or criticize this and make it the pretext

Tor a diminution of our fee, stands in a very strange attitude

before this court '!

Now, in regard to Ernest Tull. This young man

has now readied his majority, and is soon to come in

possession of a valuable estate by virtue of our labors

and toil in his behalf. It is undisputed, we think, through-

out the record, that whatever the guardian ad litem may

have done in any part of it, that we have been the merit-

orious cause in this entire litigation. It perhaps would

have been better for us if, at the commencement of this

litigation, we had gone into the proper court and had a

guardian appointed for this minor child, and then had a

contract with such guardian for our services. And we

here assert, that in view of the condition of this case

when we took hold of it, we would have had no difficulty

in getting one-half of whatever we could recover. But

we thought then, as we think now that wherever attorneys,

or any one else, create, or are the meritorious cause of



20

bringing into existence an estate or valuable property,

they have a just and equitable claim on said estate and

property for their servi<

The court, in its able and comprehensive opinion in

the main case of the German Loan cV: Savings Society vs.

The Nashes and the lulls, not only in the majority opinion

given by Judge Ross and concurred in by .Judge Gilbert,

as well as the dissenting opinion of .Judge Morrow, ex-

hibits such a thorough knowledge of all the facts and

details even to minutia, that we have not been as par-

ticular as we would otherwise have been in pointing out

in our petition the records of facts as exhibited in this

case, for we certainly think thai the opinion in the main

case, as well as the dissenting opinion of Judge Morrow,

is admirable not only for its legal learning displayed, but

for its comprehensive knowledge of everything connected

with the case. And hence we will simply, even at the

risk of repeating, again call the attention of the court

to the record made in this case, and the ground upon

which we aie entitled to compensation for our services

in creating this estate for Ernest B. Tnll. After we ob-

tained the decision in the Supreme Court of the State of

Washington, it was necessary for the Nlashes to go on

and have this property partitioned and an accounting

of the rents and profits. Wm, M. Murray, whom we had

appointed guardian ad litem, desired to have his compensa-

tion fixed for this guardianship, and discharged from the

case. We had no objection to this, in fact we were very
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anxious to have him paid and discharged from the case.

We had no longer any use for his services as such guardian

ad litem.

The court will then see, that here was a case unde-

termined in some of its features, and no guardian ad litem.

But the court can readily see that we were the attorneys

for all the 'full children, including the minor, and still

engaged in winding up the remaining portion of the

litigation. We therefore brought an action for partition,

and an accounting for rents and profits in our state court.

We drew up all the pleadings in that case, setting forth

the interest of all the children therein, making the said

Ernest B. lull, the minor, a defendant, and, by the way,

that is the only position a minor child can occupy in such

a lawsuit is that of defendant, and was on the eve of

making an application for a guardian ad litem, when that

suit was removed to the Federal Court. We have here-

tofore alluded to the unnatural conduct of the lull chil-

dren in trying to get us out of that litigation in the state

court. After the case had reached the Federal Court,

we then, under the rule of practice, reformed the plead-

ings as we were required to do, to make them conform

to the equity practice in the Federal Court. We there-

upon made application to have a guardian ad litem ap-

pointed in this case in the Federal Court, and the court

appointed F. W. Dewart as such guardian ad litem. This

is the first time that- Mr. Dewart appeared in this case.

He had only recently come to the state, and knew nothing
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whatever of the litigation which we had so successfully

waged for the Tulls in this case. He knew nothing aboul

the expense, the trouble and the labor which we had per-

formed in creating this estate for the Tull children. And

now one word in regard to the character of the office of

the guardian ad litem. It becomes a necessity in a case

of this flind. He is not supposed to have much to do

with the litigation. lie is to look to it that the ward

is noi in any way injured, hut that his rights are fully

protected. He is more a handmaid to the court in the

interest of public justice. He certainly is at all times

supposed to be friendly and noi inimical to the lawyers

who are carrying on the principal litigation in the case.

He is never supposed to resist, in any unjust way, the

just claims of the lawyers who have created an estate

for a minor. Such a guardian ad litem ought at all times

to be exceedingly anxious that lawyers who, by their in-

dustry and labor have brought into being an estate for

such a minor child as this, should be extremely solicitous

that said lawyers should have the proper compensation

for their meritorious work. Xow this litigation in the

Federal Court only involved the partition of the property

and an accounting for the rents and profit-. The

valuable and meritorious work had heretofore b sn

attained. After a long, expensive and tedious hearing

in i he Federal < Jourt, in which all the lights of the litigants

the German Loan ev. Savings Society, the Nlashes, the

Tul is. the Lewises, and Dormitzers, Exchange National
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Dewart appearing and putting in an answer and a cross

bill for Ernest D. 'full and putting in a simple answer for

Dora M. Seeley and William L. 'Full, disputing our rights

and contesting our contrad with those two parties for

compensation. Now from that decree, the German Loan

& Savings Society alone appeal. No other party in that

case appealed, and Mr. Dewart found no fault whatever

witli the decree of Judge Hanford, which gave us the

amount that our contract called for with William L.

Tnl I and Dora May Seeley, fifty per cent, in the one ease

and thirty-five per cent, in the other. It will also he seen

in that case that Dora May Seeley was a plaintiff with

us therein. Mr. Dewart in that case never thought of

filing a cross hill contesting our contract or asking for

affirmative relief. We will also here now state that after

we had F. W. Dewart appointed guardian ad litem, we

thru made application to Judge Hanford to have some

compensation allowed us for services rendered Ernest B.

lull in creating this estate, and he thereupon allowed

Nash & Nash one thousand dollars for services rendered

that had come under his immediate observation in the

Federal Court. Now, right here, did the trial judge, know-

ing of our services herein performed under his immediate

observation, have the legal right to give us one thousand

dollars for such services? Was he exceeding his judicial

authority in allowing us this compensation? Now, it is

well known that that case was dismissed in the Court of
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Appeals, for the want of jurisdiction, and the case re-

manded to the state court.

We will now state that our inclination was to

go on with the litigation in the state court. There were

a number of reasons why we should go on in the state

court with this suit, which we had originally brought

there. We also state that we never received any com-

pensation as lawyers in this case, for when Win. M.

Murray made application to he discharged, our work was

yel unfinished in that case, and we had every reason to

believe that the proper time for us to apply for compensa-

tion for creating this estate for Ernest B. Tull would be

when we had completed the entire litigation and wound

up the work, and we felt sure, among other things, that

in the state court, when we had gone through with the

litigation for the partition and the accounting for rents

and profits, that that court would give us at least ten

thousand dollars for the services which we had rendered

this minor. But we had incurred a great expense in the

Federal Court
; we had taken all the testimony in the case.

Judge Banford had thoroughly investigated the case and

had given a decree therein. The Tull children had wholly

failed to pay any expense whatever. There was no money

io litigate ths suit with, except as we defrayed it. and we

thoughl by rearranging the parties and making Dora May

Seeley a defendant in thai <uit, and commencing again

in the Federal Court, we could obviate all ji

dictional questions, and, furthermore, we could gel
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the benefit of nil expenses which we had been put

to in the trial of this ease. This we felt was

the only safe, economical and proper way to dis-

pose of this litigation. Thereupon we rearranged the

parties, and placed the Nashes and William L. Tull,

residents of the State of AVashington, on one side as

plaintiffs, and all the other non-resident parties defendants

in this suit. Right here we call the attention of the court,

in view of the enormous expense of the first trial, that

this was the only proper way to wind up this litigation.

And we here call attention to this fact, that any litigant

or lawyer familiar with the facts who would criticize or

find fault with this meritorious action on our part, is cer-

tainly placing himself in a very equivocal position.

How plain it is that Dora May Seeley's interests

were being absolutely protected, and that too in the most

sacred manner; every right that she had was being

protected in the simplest and least expensive manner, and

that this litigation and this way of procedure was estab-

lished for her benefit and for the benefit of all concerned.

Bui Dora May Seeley and her attorney, Mr. Dewart,

gravely charge us with misfeasance and disloyalty and

infidelity, and make it the principal ground for cutting

down our fees. Why? So that Mr. Dewart can get a

portion of it.

In this connection, we also desire to slate that there

has not been a dollar of expense paid, except as we have
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paid them. The court will take notice of th< - of

thic case from time to time during the litigation in the

state court. How could anybody make an appropriation

for any money to pay the expenses in this case. We had

no interest in the estate until the decree of the Supi

Court of the state awarded us an unincumbered i I

in the property. Now, what does the record show in the

Federal Court 1

? It simply shows thai this litigation has

been carried on and the iron hand ha- been givi n to the

Xashes through the entire litigation. The German Sax

& Loan Society is still in the possession of this property,

or at least the Xashes are denied every hit of rev.

that arises from it. The only order made by the n

that stands today is that the German Saving.- & Loan

Society shall have possession of the property and shall

pay imo the court one-half of the rents and profits; qo1

for the benefit of the Xashes; not for the benefil of the

Tulls; but to remain in the Registry of that court until

the end of this litigation. That order remain:', intact to-

day. The Nashes are still litigating this case and paying

out their own money for costs and for all expenses in-

curred herein. •

We have repeatedly brought to the attention of Judge

ilanford our great necessity thai we should he entitled

to he participants in this property, hut we have ever
I

refused any relief in this regard.

We did nt Least make a stipulation with all pa



27

(everybody connected with this suit), that the -'nine testi-

mony that was heard upon this case should be used in

the second case tried in the Federal Court. All parties

agreed to this; all parties stipulated to this. The court

will now bear in mind that after the first case had been

dismissed by the Court of Appeals there was no guardian

ad litem in this suit. We again went into the Federal

Court with a new Bill in Chancery, and at this time we

suffered V . W. Dewart to be reappointed guardian ad

litem. We say we suffered it upon this occasion, because

it was the only way in which the court could, under any

circumstances, give him any compensation for the labor

performed in this first case herein.

Now, after the case had been dismissed in the Court

of Appeals for want of jurisdiction, the German Savings

cV: Loan Society prosecuted a writ of error from the State

Court to the Supreme Court of the United States. The
! will see there was no guardian ad litem then for

this minor child, for William M. Murray had been dis-

charged and settled with. Mr. Dewart, of course, was

only guardian ad litem in the Federal Court. There stood

the case at Washington with no guardian ad litem. Of

com h & Nash were the attorneys in the principal

- as they had been for the guardiam ad litem, Wil-

liam M. Murray. What did they do in this case at then-

own expense? They went personally to Washington and

argued this case in the Supreme Court of the United

States, and they also employed the services of Col. Robert
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A. Howard to also appear with them and to argue the

ease on behalf of the Tull children, and especially for

Ernest B. Tull. We here say that any other parties ap-

peared simply as interlopers, bul we know we appeared

in person and succeeded in getting the affirmance of the

judgment of the Supremo Court of the State of Wash-

ington.

Xow, upon bringing this second Bill in the Federal

Court, we again brought the attention of the court to

our services, and he was well aware of the services which

he had rendered in bringing this bill again in his court,

and also our services in the United States Supreme Court

in behalf of this minor child. The record shows, I think

the record in this very court -hows, that we asked to amend

our plea in 0m 1 particular instance by making a charge

against Ernest B. Tull for services therein rendered for

five thousand dollars in the Supreme Court. (See our

Amended Bill in Mr. Dewart's imperfect Transcript,

page 21.)

Judge Ilanford very promptly allowed us one

thousand dollars, and when he came to make up

the final decree in this case, he put these claims together

and gave us the slender compensation of two thousand

dollars for our services in the Federal Court in creating

and perpetuating this estate for this minor.

Xow, we ask. under the well known rules, is mil this

.1 -mall compensation? Arc we not richly entitled t<> at
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Least five thousand dollars for our services in behalf of

this minor. We appeal to that cardinal principle under-

lying all equity jurisprudence, founded as it is upon a

declaration in Holy Writ, that the "laborer is worthy

of his hire."

The learned judge, in his opinion in this case, seems

to dwell upon the fact that, while the Nashes, in their

Amended Bill in the Federal Court claimed that they had

performed meritorious service in the Supreme Court of

the United States, and were entitled to some compensa-

tion in that behalf, nevertheless, inasmuch as issue was

taken thereon, that there should be some proof somewhere

in regard to this service.

We take it that there are certain things that the court

must take judicial notice of. The Court of Appeals must

take judicial notice of the decisions of the Supreme Court

of the United States. In doing that the court certain ly

must take judicial notice that there was no guardian

ad litem in existence in this case at the time the case was

pending in the Supreme Court of the United States. It

certainly must take judicial notice that William M.

Murray, the guardian ad litem in the State Court, had

bc( n discharged and disposed of. It also must take

judicial notice that F. W. Dewart was only guardian

ad litem in the Federal Court, Judge Hanford presiding.

It niusl also take judicial notice that Judge Hanford, the

trial judge, must, of necessity, take notice of the proceed-
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ings of .-ill the Federal Courts, and especially of this case,

and the court of procedure ;m<l status of the ease while

it was iu his court for trial for any purpose. Judge

Hanford had the record of the Supreme Court; he had

a greal deal of testimony before him in regard to our

services in this case; he was the only person that could

judge, and properly judge, of such services and the fee

that we were entitled to in this case, and, knowing that

we had prepared the second bill in his court in which all

the rights of this minor Tull were fully set forth and in-

sisted upon, and also of our services in the Supreme Court

of the United States. There was certainly sufficient data

to warrant him in giving us an additional thousand dollars,

and is it not a matter over which this trial court had ex-

clusive jurisdiction in regard to compensation of this

kind '.

Xow, one word further in regard to attorneys re-

ceiving compensation for estate which they have created.

In a well considered case, Etpperson vs. Nugent, ")7 Miss..

45; s. c. 34 American Reports, 434, the syllabus is as

follows :

"If an infant has no guardian, his estate is liable

for fee- of counsel whose services were beneficial in re-

covering the estate."

This is a short, but well considered case, and cer

tainly there is a world of merit in this simple declaration.
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The following authorities, heretofore quoted in our

principal brief, on page 33 thereof, we again call to the

attention of the court

:

Taylor vs. Beemus, 110 U. S., 4'2.

Trust, Etc., vs. Greenough, 105 U. S., 527.

Pyatt vs. Pijatt, U X. J., 491.

Woodruff vs. N. Y. L. E., 29 X. E. Rep., 251.

Moore vs. Shield, 69 X. C, 50.

We trust we have not manifested undue or improper

feeling in regard to this case. The elder Xash, in arguing

the case in the Court of Appeals last May term, said that

there was a good deal of feeling, and had been a good

deal of feeling engendered in this case, and that there was

no friendly feeling existing between the guardiam ad litem,

Air. Dewart, these Tull children, and the Nasnes. We

think that we have been improperly traduced. We think

that we are about to be deprived of compensation which we

have justly earned. Of course, a lawyer who at any time

takes a contingent fee, labors under a great many dis-

advantages. We are simply stating a well known result

attending such kind of litigation. After the lawyer has

created and brought into existence a valuable estate, his

labor and emolument depending entirely upon his success,

the first thing that the client does, or seeks to do, is to

try to rob him, and deprive him, of his emolument.

We again reiterate, that in the trial of every case

there are many matters that come within the knowledge.
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almosl the exclusive knowledge in many particulars, of

the trial court, and unless it has committed some apparent

blunder or mistake in thai decree thus found, made in the

atmosphere where all the parties live, breath and have

their being, it should not he disturbed.

We respectfully ask that the court will reinstate the

full measure of Judge Hanford's decree heretofore made

in this case.

L. B. NASH, and

JAMBS DAWSON,

Of Counsel for Petitioner.

We, Nash & Nash and dames Dawson, hereby certify

that this petition and application for a rehearing is made

in good faith, that it is well founded in law, and that it

is not interposed for delay, but that it is made for the

purposes of justice herein.

NASH & NASI I,

JAMEiS DAWSON,

Attorneys for Petitioner.
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In the United States circuit Court of Appeals, for the Ninth

Circuit.

In Error to the District Court of Alaska, Second Divi-

sion.

JAFET LINDERERG, ERIK O. LIND-

BLOM and JOHN BRYNTESON,
Plaintiffs in Error,

vs. ) 3

JULIUS FALLErrT,

Defendant in Error.

Order Extending Time to Docket Cause.

Good cause appearing therefor, it is hereby ordered

that the plaintiffs in error in the above-entitled cause

may have to and including the first day of May, 1905,

within which to print and file the record and docket said

cause.

Dated, San Francisco, Cal., April 3, 1905.

WM. W. MORROW,

Circuit Judge.
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In tin United States circuit Court of Appeals, for the Ninth

( 'ircuil.

Ill Error to the District Court of Alaska, Second Divi-

sion.

JAFET LINDEBERG, ERIK O. LIND-

BLOM and JOHN BRYNTESON,
Plaintiffs in Error,

vs. \ No.

JULIUS FALLETT,
Defendant in Error.

Affidavit of W. H. Metson.

United States of America, -\

Northern District of California, I ss.

City and County of San Francisco.

W. H. Metson, being duly sworn, deposes and says:

That he is a member of the law firm of Messrs. Camp-

bell, Metson & Campbell of San Francisco, California,

and Nome, Alaska, and that he is admitted to practice

in the United States Circuit Court of Appeals, for the

Ninth Circuit and the District Court of Alaska, Second

Division, and is engaged in the active practice of law

in both of said courts.

That Ira D. Orton is an attorney at law and is asso-

ciated witli the firm of Messrs. Campbell, Metson &

Campbell in the practice of the law in Nome, Alaska, ;in«l

during the winter season when navigation to and from

Nome, Alaska, is closed, the said Ira D. Orion is left
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in care of aiid has full charge of the offices and business

of said firm in Nome, Alaska.

That affiant has not been in Nome, Alaska, since the

month of October, 1904, and that since that time he has

received few communications by mail from said place on

account of navigation being- closed, and it being neces-

sary to resort to dog teams and other similar means to

get any mail whatever from Nonie, Alaska, to points on

either railroads or navigable water, and that the few

communications by letter affiant has received from said

place have been more than sixty days or thereabouts

in reaching affiant in San Francisco.

That on the 24th day of March, 1905, affiant received

a letter from the said Ira D. Orton, dated Nome,

Alaska, December 22d, 1904, in which the said Ira D. Or-

ton requested affiant to obtain an order from one of the

Judges of this Honorable Court extending the time of the

plaintiff in error herein to file the record and docket

the case in said court.

That on the 2Sth day of March, 1905, affiant wired said

Ira D. Orton at Nome as follows:

"Give us full information by telegraph date appeal

taken and record completed Fallett Lindeberg. Infor-

mation necessary to get extension."

And on the 30th day of March, 1905, affiant received

a wire from the said Ira D. Orton, dated Nome, Alaska,

as follows:

"Fallett writ of error issued November lGth on ac-

count of delay of District Clerk Record not forwarded

until February Second."
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That the record in said cause had not yet been received

by the clerk of said court on account of the difficulty in

forwarding mail from Nome, Alaska, to San Francisco,

during the season of closed navigation.

W. H. METSON.

Subscribed and sworn to before me this 1st day of

April, 1905.

[Seal] A. J. HENRY,

Notary Public in and for the City and County of San

Francisco, State of California.

[Endorsed] : 1194. In the United States Circuit

Court of Appeals, for the Ninth Circuit. Jafet Linde-

berg et al. vs. Julius Pallet! Order Extending Time

and Affidavit of W. H. Metson. Filed Apr. 3, 1905. F.

D. Monckton, Clerk.

In the United States District Court for the District of Alaska,

Second Division.

JULIUS FALLBT,
Plaintiff,

vs.

EOEtICK O. LINDBLOM, JAFET
LIXDEBERG, JOHN BBYNTESON
and the PIONEER MINING COM-
PANY,

Defendants.

Complaint.

Plaintiff complains of 11i<' defendants, and for cause of

action alleges
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That at all the dates and times hereinafter mentioned,

the Pioneer Mining Company was an association of per-

sons, consisting of Erik O. Lindblom, Jafet Lindeberg

and John Brynteson, copartners doing business under

the firm name and style of the Pioneer Mining Company.

II.

That at all times during the year 1899, the defendants

were the owners of, in possession of and entitled to the

possession of Placer Mining Claim, known as No. One

(1) Below Discovery, on Anvil Creek, in the Cape Nome

Mining and Recording District, District of Alaska.

III.

That at all the times mentioned herein, the plaintiff

was an experienced, skilled and practical placer miner,

and well knew the formation of said Anvil Creek, and

especially the location and situation of the paystreak

of gravel as deposited in said placer mining claim No.

One (1) Below Discovery, as well as the most practica-

ble, skilled and economical way of extracting the valua-

ble metals contained therein, which facts were well

known to the defendants; and the defendant nor any or

any or either of them at that time, had any practical

knowledge of placer mining, and knew but very little, if

anything of the value of pay dirt and had no confi-

dence in their ability to successfully work and develop

and open up the placer ground they owned on Anvil

Greek, including placer claim No. One (1) Below Discov-

ery thereon.



(I Erik 0. Lindblom et al.

IV.

That on or about the L5th day of June, 1800, the de-

fondant Erick (). Lindblom, acting for himself and the

other defendants, and for said Pioneer Mining Company

aforesaid, entered into a verbal contract and agreement

with the plaintiff, for the benefit of the defendants and

each of them, and that undo] - and by virtue of the terms

of said verbal contract aforesaid, it was agreed by and

between the parties thereto, that plaintiff would take

charge of and prospect, and open up and develop the said

Placer Mining Claim No. One (1) Below Discovery on

Anvil Creek, in the Cape Nome Mining and Recording

District, District of Alaska, and work the same in such

a manner as to extract the greatest possible amount

of gold therefrom, with the least possible cost, and at

the same time to have and exercise due regard for the

proper and systematical working of the same; that

under and by virtue of the terms and conditions of said

verbal contract plaintiff was to receive as agreed upon

between the parties aforesaid to said contract the sum

of seven (~ f
/o) per cent of the net amount of gold and

golddust and other precious metals extracted from said

placer mining claim No. One (1) Below Discovery on

Anvil Greek during the year 1800, as compensation for

liis work, labor and services in taking charge of, pros-

pecting, opening up and developing and properly work-

ing said claim.

V.

That the defendants promised and agreed from time

to time to have said contract reduced to writing during
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the mining season of 1899, but. failed and neglected to

do so.

VI.

That under and by virtue of the said verbal contract

hereinbefore set forth in paragraph IV of plaintiff's

complaint, and in pursuance of the terms and conditions

thereof, the plaintiff on or about the 20th day of June,

1899, assumed charge of, and prospected, opened up,

developed and properly worked said property, and con-

structed and dug bedrock drains thereon, until on or

about the 20th day of July, 1899, at which time the plain-

tiff had said claim opened up and was prepared to work,

sluice and mine out the same and extract the gold and

golddust therefrom.

VII.

That on or about said 20th day of July, 1899, the de-

fendants, in violation of the terms and conditions of said

agreement, entered upon said placer mining claim No.

One ( 1) Below Discovery on Anvil Creek, and prevented

the plaintiff from working said claim under the terms

and conditions of said agreement, and excluded the

plaintiff therefrom; and the defendants wrongfully and

unlawfully and in violation of the terms and conditions

of their said agreement with plaintiff took possession of

said claim, and worked and mined the same during the

balance of the mining season of 1899, and extracted

therefrom a large amount of gold and golddust and

precious metals therefrom, to wit, the sum of one hun-

dred and twenty-five thousand dollars, and converted

the whole thereof to their own use, and failed, neglected
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and refused, and still fail, neglect and refuse to pay over

or deliver to plaintiff liis proportion thereof under the

terms and conditions of said contract, to plaintiff's dam-

age in the sum of seven thousand dollars.

VIII.

That plaintiff was at all times during the mining sea-

son of 1899 ready, willing and able to perforin all of the

terms and conditions of said contract and agreement on

his part to be kept and performed, but was prevented

from so doing by the wrongful and unlawful acts of the

defendants aforesaid.

Wherefore, plaintiff demands judgment against the

defendants for the sum of seven thousand dollars, and

for the costs and disbursements of this action.

JAMES FRAWLEY, and

WM. H. PAOKWOOD,
Plaintiffs' Attorneys.

United States of America,^
Lss.

District of Alaska.

Julius Fallet, being first duly sworn, on oath says:

That he is the plaintiff in the above-entitled action; that

he has heard the foregoing complaint read, knows the

contents thereof, and believes the same to be true.

JULIUS FALLET.

Subscribed and sworn to before me this 15th day of

July, A. D. 1903.

I
Notarial Seal

|
E. GRIMM,

Notary Public, District of Alaska.
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[Endorsed]: No. 1042. In the United States District

Court for the District of Alaska, Second Division.

Julius Fallet, Plaintiff, vs. Erick O. Lindblom et al., De-

fendants. Complaint. Filed in the office of the Clerk

of the United States District Court, Alaska, Second

Division, at Nome, Alaska, Oct. 5, 1903. Geo. V. Borch-

senius, Clerk. By G. J. Lomen, Deputy Clerk. G.J.L.

Jas. Frawley and Packwood, Attorneys for Plaintiffs.

The United States District Court, District of Alaska, Second

Division.

JULIUS FALLETT,
Plaintiff,

vs.

ERIK O. LINDBLOM et al.,

Defendants.

1

Answer of the Defendants.

Come now Erik O. Lindblom, Jafet Lindeberg and

John Brynteson, defendants in the above-entitled action,

and for answer to plaintiff's complaint, allege and deny

as follows:

I.

Allege that the true name of the association so called

designated in plaintiff's complaint as the Pioneer Min-

ing Company is and was at all times herein mentioned

the Cape Nome Pioneer Mining Company.
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II.

Answering paragraph i! of plaintiff's complaint the de-

fendants allege that during the year L899 placer claim

known as No. One Below Discovery on Anvil Creek was

the sole property of the defendant Jafet Lindeberg, but

the same was then being mined and operated by the de-

fendants as partners under the firm name and style of

Cape Nome Pioneer Mining Company, also known as

Pioneer Mining Company and Lindeberg, Lindblom &

Brynteson.

III.

Answering paragraph IV of plaintiff's complaint the

defendants deny each and every allegation of said para-

graph IV.

IV.

Answering paragraph VI of plaintiff's complaint the

defendants deny each and every allegation of said para-

graph VI.

V.

Answering paragraph VII of plaintiff's complaint the

defendants deny each and every allegation of said para-

graph VII.

VI.

Answering paragraph VIII of plaintiff's com-

plaint the defendants deny each and every allegation of

said paragraph VIII.

For a further and separate answer to plaintiff's com-

plaint, the defendants allege that at all times herein-

after mentioned the defendants were partners engaged
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in operating placer claims known as Discovery Claim

on Anvil ('reck; No. 1 Below Discovery on Anvil Creek;

No. 1 Above Discovery on Anvil Creek and No. <i Above

Discovery on Anvil Creek, and various other claims in

the Oape Nome Mining District, District of Alaska.

That the defendants as partners under the firm name

aud style of Cape Nome Pioneer Mining Company, also

called Pioneer Mining- Company, and Lindeberg, Lind-

blom and Brynteson, were engaged in operating said

claims during the mining season of 1899. That on the

2d day of May, 1899, at Anvil City, Alaska, the defend-

ants and plaintiff made and entered into a certain con-

tract in writing in relation to the operation of said min-

ing" claims and certain services to be performed by the

plaintiff in relation thereto, which said contract in writ-

ing was signed by the plaintiff and the defendants and

was in wrords and figures as follows:

"CAPE NOME PIONEER MINING COMPANY.

Know all men by these presents: That we, Erik O.

Lindblom, John Brynteson and Jafet Lindeberg, parties

of the first part, and Julius Fallet, party of the second

part, do hereby agree that said party of the second part

shall give his undivided attention and labor to the par-

ties of the first part in the development of their Anvil

Creek property and as remuneration to said party of the

second part, said parties of the first part do hereby

agree that they will give said party of the second part

seven (7) percentum of the net output of claims No. 6

Above and Discovery Claim on Anvil Creek.
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This agreemenl shall hold good until said claims arc

worked out and if s<>I<l prior to that time the same per-

centum of the selling price is to bo paid to said party of

the second part.

Entered into this second day of May, one thousand

eight hundred and ninety-nine, at Anvil City, Alaska.

ERIK 0. LINDBLOM.

JOHN BRYXTESON.

JAFET LINDEBERG.

JULIUS FALLET.

Witnesses:

GYRUS 0. LOYELL, Jr.

ARTHUR E. SOUTHWARD/'

That said contract is the only contract ever entered

into between the defendants and the plaintiff in rela-

tion to the operation of said Anvil Creek claims, or any

of them.

That afterwards, to wit, on the 20th da v of July, 1899,

the plaintiff, for a valuable consideration, to wit, the

sum of twelve hundred ($1,200.00) dollars to him paid

by the defendants, released the said defendants from all

liability under the contract hereinabove set forth, which

said release was signed by the plaintiff and was in words

and figures as follows:

-Anvil City, Alaska, July 20lh, 1899.

Know all men by these presents: That I, Julius Fal-

lett, of Anvil City, Alaska, for the consideration of the

sum of twelve hundred ( $ 120 0.00) dollars paid by the

Oape Nome Pioneer Mining Company, do hereby release
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the said Cape Nome Mining Company from the terms

and considerations of a certain contract made by said

company to myself by which I was to receive seyen (7)

per cent of the net proceeds from Discovery claim and

No. 6 Above on Anvil Creek, reference is hereby made

to said contract which is recorded in the office of the

Mining- Recorder for the Cape Nome Mining District,

Alaska, and this is intended as a receipt in full for all

money due me from said company up to date.

In witness whereof, I have hereunto set my hand and

seal the day and year first above written.

Attest: JULIUS FALLET.

K. M. JACK-BON.

N. P. R, HATCH."

Wherefore, having fully answered, the defendants

pray to go hence dismissed with judgment for their

costs.

IRA D. ORTON,

Attorney for Defendants.

United States of America, ">

>ss.

District of Alaska. J

Ira D. Orton, being first duly sworn, deposes and says:

That he is the attorney for the defendants in the with-

in entitled action; that he has read the foregoing an-

swer of the defendants, knows the contents thereof,

and believes the same to be true; that the reason why

this affidayit is made by affiant instead of one of the
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defendants is thai they are all absent from the District

of Alaska, and therefore unable to make said affidavit.

IKA 1). OBTON.

Subscribed and sworn to before me this 4 1 li day of

February, 49TJ4.

[Notarial Seal] JAS. W. BELL,

Notary Public, District of Alaska.

Due service of the foregoing answer is hereby ad-

mitted this 4th day of February, 4904.

JAMES FBAWLEY and

WM. H. PACKWOOD,
Attorneys for Plaintiffs.

[Endorsed]: 4042. In the United States Distrid

Court for the District of Alaska, Second Division. Jul-

ius Fallett, Plaintiff, vs. Erik O. Lindblom et al., De-

fendants. Original. Answer. Filed in the office of

the Clerk of the United States District Court, Alaska,

Second Division, at Nome, Alaska. Feb. 5, 4904. Geo.

V. Borchsenius, Clerk. By G. J. Lomen, Deputy Clerk.

Ira D. Orton, Attorney for Defendants.
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In the United States District Court for the District of

Alaska, Second Division.

JULIUS FALLET,

Plainti

vs.

ERIK O. LINDBLOM et al.

.)

Reply.

Comes now the plaintiff in the above-entitled action,

and replying to the new matter set forth in defendant's

answer, denies and alleges as follows:

I.

Answering defendant's further and separate answer

and defense to plaintiff's complaint, plaintiff admits all

of the matters alleged therein, except that the plaintiff

denies that said contract, set forth in defendants' answer

is the only contract ever entered into between the defend-

ants and the plaintiff in relation to the operation of said

Anvil Creek claims or any of them, and plaintiff alleges

as in his complaint.

II.

Further replying to defendants' answer plaintiff al-

leges: That the contract set forth in defendants' answer

had reference only to claims No. 6 Above and Discovery

Claim on Anvil Creek, and that it was mutually under-

stood and agreed by and between the parties to said con-

tract before the same was reduced to writing, and at the

time thereof, that the same was made only with refer-
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cnce to said claims above mentioned, and for the work-

ing of said claims, and that it was mutually understood

•and agreed by and between the parties to said contract

at the time of the making thereof, and at the dale that

the same was reduced to writing and signed by the par-

ties thereto, that said contract had nothing whatever to

do with placer mining claim No. One (1) Below Discov-

ery on said Anvil Creek.

III.

Further replying to defendants' answer plaintiff alleges

:

That the receipt set forth in defendants' further and sep-

arate answer has reference only to placer mining claims

No. 6 Above and Discovery Claim on Anvil Creek, and

was not intended as a receipt or settlement of the con-

tract set forth in plaintiff's complaint.

Wherefore, plaintiff prays judgment as set forth in

his complaint.

JAMES FRAWLEY and

WM. II. PACKWOOD,
Plaintiff's Attorneys.

United States of America,^
fss.

District of Alaska. J

I, Julius Fallot, being first duly sworn, depose and say:

I am the plaintiff in the above-entitled cause; that I know

the contents of the foregoing reply, and that the same is

true as I verily believe.

JULIUS FALLET.
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Subscribed and sworn to before me this 3d day of

March, 1904.

[Notarial Seal] T. C. WAKEFIELD,
Notary Public, District of Alaska.

Service of the within reply is hereby acknowledged

this 30th day of April, 1901.

IKA D. ORTON,

Defendants' Attorney.

[Endorsed] : No. 1042. In the United States Dist.

Court for the Dist. of Alaska, Second Division. Julius

Fallet, Plaintiff, vs. Erick O. Lindblom et al., Defend-

ants. Reply. Filed in the Office of the Clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska. Sept, 7, 1904. Geo. V. Borchsenius,

Clerk. By Jno. H. Dunn, Deputy Clerk. James Fraw-

ley and Wm. H. Packwood, Plaintiffs' Attorneys.

In the District Court in and for the District of Alaska,

Second Division.

JULIUS FALLET. -^

vs. ^No. 1042.

ERIC O. LINDBLOM et al.

Verdict.

We, the jury, in the above-entitled cause, duly impan-

eled and sworn, find the issues in favor of the plaintiff

and assess his damages at the sum of $1,000.00.

Sept. 9, 1904.

Foreman, F. W. CRAIN.
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[Endorsed]: 1042. Fallet vs. Lindblom et al. Ver-

dict, Filed in the Office of the Clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska. Sept. 9, 11)04. Geo. V. Borchsenius, Clerk.

By Jno. H. Dunn, Deputy Clerk.

In United States District Court for the District of Alas-

ka, Second Division.

JULIUS FALLETT,
Plaintiff,

vs.

!

ERICK O. LINDBLOM, JAFET LIN-

DEBURG, JOHN BRYNTESON and

the PIONEER MINING COMPANY,
Defendants.

Judgment.

This cause came on to a hearing before the Court upon

the 7th day of September, 1904, to be tried by jury, and

a jury being duly impaneled and sworn to hear, try and

determine said cause, and the same having been sub-

mitted to said jury upon the pleadings, oral and documen-

tary evidence, argument of counsel and instructions of

the Court, and said jury having on the 9th day of Sep-

tember, 1904, returned into court with a verdict in favor

of plaintiff and against said defendants in the sum of

one thousand dollars, upon motion of plaintiff for judg-

ment upon said verdict, and for good cause shown, said

motion is hereby granted.
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In consideration whereof it is hereby ordered, adjudged

and decreed that plaintiff Julius Fallett do have and re-

cover of and from defendants Erik O. Lindbloin, Jafet

Lindeberg, John Brynteson and the Pioneer Mining Com-

pany the sum of one thousand dollars ($1,000.00), to-

gether with the costs of this suit, taxed at the sum of

$213.90, and execution is hereby awarded.

Done in open court this 17th day of September, 1901.

ALFRED S. MOORE,

District Judge.

[Endorsed] : 1012. No. 1012. In United States Dis-

trict Court, Alaska, Second Division. Julius Fallett vs.

Erick O. Lindbloom et al. Judgment. Filed in the

office of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. Sept. IT,

1901. Geo. V. Borchsenius, Clerk. By Jno. H. Dunn,

Deputy Clerk. Vol. II, Orders and Judgments, page 128.

James Frawley and W. H. Packwood, Geo. D. Schofield,

Attorneys for Plaintiff. Filed in the Office of the Clerk

of the United States District Court, Alaska, Second Di-

vision, at Nome, Alaska. Sept. IT, 1901. Geo. V.

Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.
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In the United States District Court, in and for the Dis-

trict of Alaska, Second Division.

JULIUS FALLET,
Plaintiff,

vs.

ERICK O. LINDBLOOM et al.,

Defendants.

Bill of Exceptions.

Be it remembered that the above-entitled cause came

on regularly for trial before the Court and a jury at a

special term of the above-entitled court, held at the town

of Nome, District of Alaska, and was tried on the 7th

and 8th days of September, 1904.

Messrs. Packwood and Frawley, and George D. Scho-

field, Esq., appearing on behalf of the plaintiff, and Mr.

Ira D. Orton appearing on behalf of the defendants, and

a jury having been called, impaneled and duly sworn to

try the case, the following testimony was introduced:

Mr. JULIUS FALLET, plaintiff, a witness called on

behalf of plaintiff, and having been duly sworn, testified

as follows:

Direct Examination.

(By Mr. FRAWLEY.)

I am a miner by occupation, and have been engaged

in placer mining for fourteen years, in the Upper Yukon

and in this District. I spent the winter of '08 and '99

at Council City and came to Nome in the spring of 'J)!).

I came to Nome because of a letter sent to me by Mr.
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Lindbloom. I arrived in Nome on the 10th of April,

1899, and met Mr. Lindbloom on that day on the Sand-

spit in Nome. I am acquainted with Mr. Lindeberg. I

met him at Chinik on my way over to Nome about three

days before I met Mr. Lindbloom. I met him again

about 15 or 20 days after that. I first became acquainted

with Anvil Creek about the 15th of April. About the

first day of May, 1899, 1 made arrangements with Messrs.

Lindbloom, Lindeberg and Brinteson, to work properties

for them on Anvil Creek. That agreement was in writ-

ing. C. O. Lovell drew that agreement.

At this point in the examination of the witness the fol-

lowing proceedings Avere had:

Q. I will ask you, Mr. Fallett, if after entering into

this agreement, you moved up to Nos. 6 and Discovery

Claim?

Mr. ORTON.—I object to anything done pursuant to

this agreement, as immaterial in this case, except what

is called for in agreement itself, and the further objec-

tion that it calls for a conclusion of law. The proper

way to prove this is to prove what the parties said at the

time.

The COURT. —Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir.

Q. Now, Mr. Fallett, I will ask you if at any time on

No. 6 and during the year 1899 you had any other agree-
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ment w i t li any member of the Pioneer Mining Company,

with Mr. Lindbloom, Mr. Brinteson, or Mr. Lindeberg?

Mr. ORTON.—We object to any other or further agree-

ment about working this property, unless it is in writ-

ing; they cannot change this written agreement by any

oral agreement, or modify it in any way; we therefore

object to this testimony as incompetent, irrelevant and

immaterial.

The COUKT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir.

Q. Please state what property was involved in this

latter agreement?

Mr. ORTON.—We object to any other or further agree-

ment about working this property, unless it is in writ-

ing; they cannot change this written agreement by any

oral agreement or modify it in any way; we therefore ob-

ject to this testimony as incompetent, irrelevant and im-

material.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. No. 1 Below.

Q. Was (his agreement reduced to writing?

A. No, sir.

*}. When and where was this agreement made and

with whom?
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Mr. ORTON.—I want to object to that question also

as being wholly immaterial, irrelevant and incompetent,

and as tending to contradict the terms of the wrritten

agreement.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Lindbloom.

(The witness then continued testifying:) This agree-

ment took place on No. 6 in a tent at the camp about the

first part of July, 1899, in the presence of Frank Martin,

Mr. Lindbloom and myself; about the 3d or 4th of July.

At this point in the examination of the witness the

following proceedings were had

:

Q. Please state what was said at that time by Mr.

Lindblom and what was said by you at that time in

reference to No. 1 Below?

Mr. ORTON.—That is objected to as being wholly ir-

relevant, incompetent and immaterial. If they are going

now to try to prove another contract, we object, because

while such contract might bind Mr. Lindbloom, yet he

had no authority to bind his copartners by any such

agreement as that.

The COURT.—Objection overruled, assuming that they

were copartners.

(Exception was taken and allowed to defendants.)

A. Well, Mr. Lindbloom says to me, he says, "You

can get the same kind of lay on No. 1 Below, Julius, if

you want to go down and open up that claim; you can
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irt'l the same percentage for that, just the same as was

on No. G Above Discovery and for Discovery." I told

him, "All right, I will go down."

(The witness then continued testifying as follows:) I

went down the next morning and put the men to work on

the drain ditch, and also part of the men to cross-cutting

where Mr. Lindeberg had started in to find the pay-

streak and found the pay very rich. I put 7 or 8 men

to work that day. I afterwards found the paystreak.

1 am able to toll the value of different pay gravels to

the pan that I prospect.

At this point in the examination of the witness the

following proceedings were had:

Q. Were you able to tell the value of the pay dirt

and gravel on No. 1 Below on Anvil?

Mr. ORTON.—Objected to as immaterial, irrelevant

and incompetent, and not the proper way to qualify an

expert.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir.

Q. Did you pan and prospect No. 1 Below, the pay

gravel?

Mr. ORTON.—Objected to as leading, as incompe-

tent, irrelevant and immaterial.

The COURT.—Objection overruled.

i Exception was taken and allowed to defendants.)

A. Yes.
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Q. Did you determine the width and depth of the

pay streak on No. 1 Below?

Mr. ORTON.—Objected to as leading.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes.

Q. Well, Mr. Pallett, what was the value of the

pay that you found on that claim No. 1 Below?

Mr. ORTON.—Objected to as immaterial, irrelevant

and incompetent and not an element of the measure of

damages in this case.

The COURT.—We will admit it. Objection over-

ruled.

(Exception was taken and allowed to defendants.)

A. Where I prospected I got as high as eight dollars

to the pan.

(The witness continued testifying as follows:) The

paystreak on No. 1 Below was about a hundred feet

wide and from 12 to 20 inches deep. There was maybe

two feet and a half to strip off.

At this point in the examination of the witness the

following proceedings were had:

Q. I will ask you to state what, if anything, did you

do after you had prospected and run this drain ditch

toward working that claim?

Mr. ORTON.—I object to this question on the ground

that it is incompetent, irrelevant and immaterial, and
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ax u<»t the proper way or question t<> prove damages un-

der his alleged agreement. We lake the position thai

it makes do difference whal he did if there was any such

contrad as he alleges toward taking possession of the

claim, and object to the testimony as irrelevant and

immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, 1 moved my camp from No.—from Discov-

ery Claim on Anvil to No. 1 Below.

(I 1 will ask you if pay was discovered on the claim

to be rich before you went on there?

Mr. ORTON.—Objected to as incompetent, irrelevant

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. No, sir.

Q. Who first found the rich pay on No. 1 Below, Mr.

Fallett?

Mr. OR/TON.—I object to that as incompetent, irrele-

vant and immaterial, not presumably within the knowl-

edge of the witness.

The COURT.^Objection overruled.

(Exception was taken and allowed to defendants.)

A. The first rich pay— I did.

Q. I will ask you if after you had found the pay.
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the rich pay, if you advised Mr. Lindeberg and Mr. Lind-

bloom of what you had found?

Ml*. ORTON.—That is objected to as extremely lead-

ing, and also as incompetent, irrelevant and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir.

Q. Which one of them did you advise first?

A. Mr. Lindeberg.

Q. Please state if after this rich claim was found,

that 3^011 have testified concerning if you had any dif-

ficulty with any member of the company, Mr. Linde-

berg or Mr. Lindbloom, about working No. 1 Below and

No. 6 and Discovery on Anvil?

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir.

Q. Please state what difficulty arose, and with

whom?

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. With Mr. Lindbloom.

Q. Please state to the jury what that difficulty was.
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Mr. ORTON.—Objected to as irrelevant, incompetenl

and immaterial, and qoI the proper way to prove it, an<l

as calling for a conclusion of the witness.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I had difficulty on No. 6 Above—I was working

on No. (> claim and I went down to work on Xo. 1 Be-

low on that day when I make that contract with Mr.

Lindbloom; I had written contract To work Xo. G and

Discovery Claim, and when I don't get much pay on Xo.

I want to go down to X"o. 1 Below, and that day I go

down to Xo. 1 Below, so I want to go down on Xo. 1

Below and Mr. Lindbloom he objected; he says I had

better look out after No. 6, do some more work on Xo.

() and Discovery, he says.

Mr. ORTON.—I move to strike out the testimony as

to what he stated of the substance of the written con-

tract.

The COURT.—Motion overruled; it is all by way of

a recital of the trouble with the defendant which the

witness is attempting to tell.

(Exception was taken and allowed to defendants.)

Q. ( rO on, -Till ins .

A. So I was wanting to go down to No. 1 Below, and

he objected; he said I was doing all the mining on No.

1 Below because there was the most pay, he says. Mr.

Lindbloom he objected to that, lie savs, and he says,

"You better look out for Xo. (J ami do some work on Xo.
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O," he says, ''where you have got a written contract,"

he says. So I got to quarreling with him for a day or

two and finally I told Mr. Lindbloom if he will give me

twelve hundred dollars for Discovery and No. 6 I would

sell him my percentage, but he objected and he said

"no."

Q. Sell him what for twelve hundred dollars?

A. Sell him my interest in No. 6 and Discovery.

Q. What was that interest for?

A. The seven per cent on Discovery and No. 6, and

what I am entitled to under the written contract.

3Ir. ORTON.—We object and move to strike out the

answer, also to the question on the grounds that it is at-

tempting to get the terms of the written contract by

parol, when the written contract is itself the best evi-

dence.

The COURT.—Objection overruled; he is just trying

to state what occurred, if counsel won't interrupt him

now. Just state what occurred.

(Exception taken and allowed to defendants.)

A. Well, I come down to town and they paid me

twelve hundred dollars and I gave them a release on

Discovery and No. 6 claims.

Q. Now, just state after you have this release on

No. 6 and Discovery Claim, what, if anything you did

towards prospecting your work on No. 1 Below? What

then did you do?
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A. 1 came to (own and got paid off and then I wont

right back tho next day.

Q. I will ask you when yon wore in town and after

you gave this release on No. G and Discovery, if yon

employed auy men to go back and work on No. 1 Below?

Mr. ORTON.—We object to that on the grounds that

it is irrelevant, incompetent and immaterial, and also

because it is extremely leading.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir.

Q. I will ask you if at the time you employed these

men to work on No. 1 Below, any of the defendants were

present? A. Not that I remember.

Q. Whom did you employ?

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I employed Frank Martin to go back with me on

No. 1.

(The witness continued testifying as follows:) I went

back the nexl day after I got paid off. Mr. Lindeberg

was there. 1 told him I come to go to work on No. 1

Below; he said that Lindbloom had no business to make

such a contrad with mo as that, and for me to go back

and settle with Mr. Lindbloom. I told him I want to

go to work on No. 1. He told me to get off the claim,
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and said if I didn't get off he would get somebody to put

me off. I did no more work on claim No. 1 Below after

that. That was about the 23d or 24th of July.

At this point in the examination of the witness, the

following proceedings were had:

Q. Please state how many men, how many days did

you do on Claim No. I Below? How many days did you

charge to No. 1 Below? 1

I mean under this oral agree-

ment.

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial, and assuming that he had charged any

day's work to No. 1 Below.

The <X)URT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. About 20 days.

(The witness continued testifying as follows:) During

that time I ran the drain and set the flumes. We were

short about three boxes and I sent a note down to Mr.

Pilgrim to get some lumber in town here. We had to

wait a little bit for the lumber for those boxes, and it

was during that time that the row took place with Mr.

Lind bloom.

At this point in the examination of the witness, the

following proceedings were had:

Q. Now, I will ask you what you did after you came

back to No. 1 Below and had this difficulty with Mr.

Lindeberg and Mr. Lindeberg refused to let you go to

work on No. 1 Below any further, what did you do then?
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Mr. ORTON.—Objected to as irrevelant, incompetent

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I saw Mr. Lindbloom.

Q. What did you say to him and what did be say

to you?

A. Well, he says that he will fix it all right, he says,

athis fall."

Q. Then what did you do?

A. Then I went back to Anvil again and had charge

of No. 8,

Q. Who did you see to get charge of No. 8?

Mr. ORTON.—We object to that as immaterial, ir-

relevant and incompetent in this case; it is not plain that

No. 8 belonged to these defendants.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Gabe Price.

Q. How much did you cam dining the season of

1890, after you quit work or were refused to be per-

mitted to go to work on No. 1 Below?

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I made about four hundred dollars.
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(The witness continued testifying as follows): During

the fall of 1899, at No. 8 Oamp, I had a conversation with

the defendants, Lindeberg or Lindbloom, about settling

with me for No. 1 Below. Mr. Eagan was present at

that time. That was in the first part of September,

1899. A man by the name of Button and Mr. Vander-

vort was present at that time. The conversation was

with Mr. Lindbloom.

At this point in the examination of the witness, the

following proceedings were had:

Q. Will you please state now what was said?

Mr. ORTON.—Objected to as incompetent, irrelevant

and immaterial, and not binding upon the other de-

fendants, except Mr. Lindbloom.

The COURT.—'Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, Mr. Eagans and Mr. Lindbloom they were

trying to have a little quarrel about it—I was asking

Mr. Lindbloom why he is not going to settle with me,

and Mr. Eiagan, and he says to Mr. Lindbloom, "Lind-

bloom, why don't you settle with Julius for No. 1 Be-

low?" He says, "You know you come and make offer

to him of seven per cent, and you get plenty of money

from No. 1 Below, why don't you settle with him? You

know you owe him seven per cent from that"; and Mr.

Lindbloom he said that one per cent was enough; that

they have taken out over a hundred thousand dollars

from No. 1 and that one per cent was enough. That was
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about all he said. But 1 said to him, "But you offer me

seven per cent and that you will have to pay me." Then

lie said, "I want to see my partners, and I will settle

this fall with you." And then when I come down about

ten days afterwards Mr. Lindbloom was out, and Mr.

Lindeberg and Mr. Brinteson also they was out—out-

side.

(The witness continued testifying as follows:) I next

saw Mr. Lindbloom in the latter part of May, 1900, in

town here. He went outside that fall. He came back

to Nome over the ice. I saw him in the Pioneer Saloon.

I had a conversation with him about No. 1 Below.

At this point in the examination of the witness, the

following proceedings were had:

Q. Please state what, if anything, you said to him,

and wThat he said to you at that time about No. 1 Be-

low on Anvil?

Mr. OlvTON.—Objected to as irrelevant, incompetent

and immaterial, and not binding upon the other defend-

ants, other than Lindbloom.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I told him about what he had said before he went

outside, that he shall settle with me last fall. I says

to him, "Mr. Lindbloom, why did you go outside last

fall and not make a settlement with me for my per-

centage?" He said that lie had to go out in a hurry

and he could not wait to settle with me, but when his
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partners came in in the spring, that coining summer,

that he would see the matter through.

Q. Did you see him again after they came in?

A. I did.

Q. What, if anything, did he say to you then about

this matter?

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial, and not binding upon the other defend-

ants, other than Lindbloom.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. He told me that the claim is in the receiver's

hands and that they were in lots of trouble, and he told

me to wait until the thing was over and that he would

make it all right with me that year.

Q. Well, did he make it all right with you that fall?

A. No>, sir.

Q. What excuse, if any, did he give to you for not

settling with you in 1900?

Mr. ORTON.—-Object to that question as irrelevant,

immaterial and incompetent, and presupposing that

there was an excuse.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. He told me that the claim was in litigation and

in the receiver's hands, and that he would settle as soon

as the thing was over.
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(The witness continued testifying as follows:) I did

not see him again that summer. I saw him in 1902,

and he told me the same thing. I did not see him in

1901. I don't think he came in in 1901. I saw Mr.

Lindeberg in Durrant and Weir's place. I saw him at

the lumber yard beyond the N. A. T. & T. Co.

At this point in the examination of the witness, the

following proceedings were had:

Q. What, if anything, did you say to Mr. Lindeberg

about this matter?

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Mr. Lindeberg, he introduced me to Mr. Durrant,

and he told Mr. Durrant that I was one of the four men

that opened up their claims. I told him, "Yes, and you

still owe me seven per cent for No. 1 Below," I said. Mr.

Lindeberg said, he told me I would have to go to Mr.

Lindbloom about that; that he is the one that made the

contract with me.

(The witness continued testifying as follows:) In 1902

I saw Mr. Lindbloom again after that up on Discovery

Claim, and I asked him again for Hiis seven per cent

and he told me that he was advised not to settle with

me, and he said I can go to a lawyer, and so I sue him.

At this point in the examination of the witness, the

following proceedings were had:
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Q. I will ask you if you know about bow much gold

tbey took out of No. 1 Below on Anvil Creek in tbe

year 1899?

Mr. ORTON.—Objected to as incompetent, irrelevant

and immaterial. I object to his stating his conclusions

until he has shown his means of knowing how much gold

was taken out, and what his opportunities for knowing

how much gold was taken out were.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Why, I know what several of the boys told me, it

was their best claim in 1899'.

Q. Please state what, if any, conversation you had

with Mr. Lindbloom in the year 1899, as to the amount

of gold taken from Claim No. 1 Below? Did you ever

have any conversation with him about that matter?

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir.

Q. State what he told you about that.

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. He told me that they took out over one hundred
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thousand dollars from thai claim clear of everything

! hat year.

Q. Did he have charge of the affairs of working that

claim that year, or who did have charge of the working

of that claim thai year, if you know?

Mr. OBTON.—Objected to as irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

( Exception was taken and allowed to defendants.)

A. Dr. King; Mr. King; we always called him Dr.

King that time; I don't know his other name.

(,). Who made the clean-ups on Xo. 1 Below and

weighed the gold?

Mr. ORTON.—Objected to as irrelevant, immaterial

and incompetent.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Dr. King, I guess.

Q. Who acted as foreman after you were forced to

quit? A. Dr. King.

Q>. 1 will ask you, Mr. Fallett, if you were at all

times during the year 1899, and after you made this

contract, ready and willing to work Xo. 1 Below, and

state whether or not you would have worked that

claim, unless prevented from so doing by the defend-

ants?

Mr. 0RTON- Object to I hat as irrelevant, incompe-

tent and immaterial, and as leading.
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The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes.

( Voss-examination.

(By Mr. ORTON.)

Q. How many claims did Lindeberg, Lindbloom and

Brinteson have on Anvil Creek in the summer of 1899

when they made this contract with you?

Mr. FRAWLEY —We object to that question. The

record is the best evidence.

The COURT.—Objection sustained.

(Eixception taken and allowed to defendants.)

Q. When did you make this first contract with Linde-

berg, Lindbloom and Brinteson? This is the first con-

tract you made with them, this one in writing, is it not?

A. Yes, sir.

Mr. ORTON.—We offer in evidence this contract, be-

ing the contract referred to by the witness in his direct

examination.

(Paper referred to received in evidence, marked De-

fendants' Exhibit No. 1, and read to the jury as follows:)

Defendants' Exhibit No. 1.

CAPE NOME PIONEER COMPANY.

Know all men by these presents that we, Erik O.

Lindbloom, John Brinteson and Jafet Lindeberg, par-

ties of the first part, and Julius Fallett, party of the

second part, do hereby agree that said party of the sec-
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ond pari shall give his undivided attention and labor

to said parties of the firsl part in the development of

their Anvil Creek property, and as a remuneration to

said party of the second part said party of the first

part do hereby agree thai they will give said party of

the second part seven (7%) per centum of the net out-

put of said claims, No. 6 Above and Discovery Claim on

Anvil Creek.

This agreement shall hold until said claims are

worked out and if sold prior to that time the same per-

centuni of the selling price is to be paid to said party

of the second part.

Entered into this second day of May, one thousand

eight hundred and ninety-nine at Anvil City, Alaska.

(Signed) EKIK O. LINDBLOOM.

JOHN BRINTESON.

JAFET LINDEBERU.

JULIUS FALLETT.

Witnesses:

GYRUS O. LOVELL.

ARTI I UK E. SO UTHWARD.

[Endorsed]: Agreement between Pioneer Mining

Company and Julius Failed. Filed for record 11 A. M.,

May 2d, '99. A. N. Kittilson, Recorder. A. E. South-

ward, Deputy. Entered P. 53, Vol. N.

i The witness continued testifying as follows:) That is

my signature.
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At this point the following questions were put to the

witness and the following answers given:

Q. Now, what was the Anvil Creek property of the

defendants referred to in that contract, Mr. Fallett?

A. Well, you mean what property they had?

Q. Well, it says there, "their Anvil Creek property."

Now, what was their Anvil Creek property at that time?

A. Why, Discovery and No. 6.

Q. Didn't they have No. 1 Below at that time, too?

A. Yes, sir.

Q. That was No. 1 Below on Anvil Creek, wasn't it?

A. Yes.

Q. They had that at that time, also? A. Yes.

Q. Well, then, that was a part of their Anvil Creek

property at that time, also, was it not?

A. Yes, sir.

(The witness then continued:) They had four claims

at that time, No. 1 Above, No. 1 Below, Discovery Claim

and No. 6 Above. About the 20th of July, 1899, I came

down to town here and the defendant in this case paid

me $1,200. I signed a receipt at that time for f1,200.

Mr. Hatch drew the papers. Mr. Brinteson, Mr. Lind-

bloom was there. Mr. Lindeberg was not there. I don't

know Kenneth N. Jackson. There was another man

there, but if his name was Jackson, I didn't know him.

Mr. Brinteson paid me the $1,200 in golddust. After

I signed the receipt for the $1,200 they paid me at that

time, I never did any more work for the defendants.
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Redirect Examination.

(By Mr. FRAWLEY.)

At this ]>oiiit iu the examination of the witness the fol-

lowing proceedings were had:

Q. Please state, Mr. Fallett, if on the 20th day of July,

1891), any clean-ups had been made on No. 1 Below?

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial. That certainly cannot have any effect

upon the release of this contract on the date on which this

receipt was signed and the money paid for this release.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. No, sir, there was not.

Q. Had sluicing commenced on No. 1 Below at that

time?

Mr. ORTON.—Objected to as irrelevant and incompe-

tent, and immaterial; does not tend in any way to prove

any of the issues in this case.

The COURT.—Objection overruled.

(Exception was taken and allowed.)

A. No.

Q. Please state whether or uot any money was due to

vou at that time from No. 1 Below?

.Air. OIJTON.—Objected to on the ground that it is ir-

relevant, incompetent and immaterial, ami has no bearing

whatsoever upon the questiou of the release from this

contract.
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The COURT. -Objection overruled.

(Exception \vas taken and allowed to defendants.)

A. No, sir.

Mr. ORTON.—Now, at this time, I would like to move

the Court to strike out the testimony of this witness, all

evidence which has been objected to by me, and in rela-

tion to his having entered into an oral contract subsequent

to this written contract, to receive a certain percentage

on No. 1 Below. And for grounds of this motion is that

th'is oral contract tends to change and vary the terms of

the written contract and is about the same subject matter.

The COURT.—Tlie motion is overruled.

(Exception was taken and allowed to defendants.)

JAFET LINDEBERG, called as a witness on behalf of

the plaintiff, and having been duly sworn, testified as fol-

lows:

Direct Examination.

(By Mr. SCHOFIELD.)

My name is Jafet Lindeberg. I am one of the defend-

ants in this case. I was served with a subpoena yester-

day to produce certain books and papers of the Pioneer

Mining Company of Cape Nome, and of the Cape Nome

Pioneer Mining Company, wherein the accounts of the de-

fendants in this case were kept, showing the amount of

golddust extracted from placer mining claim known and

described as No. 1 Below Discovery on Anvil Creek for the

year 1899. I have not brought those books, they are in

San Francisco. I have made search through my office and
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effects, and have no books, papers, accounts or memoranda

of any kind in my possession or in Nome at this time,

which will show the amount of golddust extracted from

thai claim in 181)9, 1900 or 1901. The company was not

(hen incorporated. In 1902 we became a corporation. I

have none of the old books of the copartnership, Lind-

bloom, Lindeberg- & Brinteson, the defendants in this case,

as an association in Nome, at this time of the Cape Nome

Mining Company or the Cape Nome Pioneer Mining Com-

pany, or the Pioneer Mining Company for the year 1899.

Mr. FRANK MARTIN, called as a witness on behalf

of the plaintiff, and having been duly sworn, testified as

follows:

Direct Examination.

( By Mr. FRAWLEY.)

My name is Frank Marfin; I reside on the Sandspit in

Nome. I came to Nome first in '99 on the Garonne. I

know Messrs. Lindbloom and Brinteson. I first met them

on the 20th of June, 1899. I know Julius Fallett, I got

acquainted with him a few clays afterwards in June. I

first became acquainted with Anvil Creek the 20th or 21st

of June, '99. I am acquainted with the location of No. f»

Above on Anvil Creek, and worked there under Mr. Fai-

led. I was present in a tent on No. 6 when Mr. Lind-

bloom and Mr. Fallett were there.

At this point in the examination of the witness, the fol-

lowing proceedings were had:

( v>. Please state if you ever at any time heard any agree-
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ment entered into between Mr. Fallet and Mr. Lindbloom

for the working of No. 1 Below on Anvil Creek?

Mr. ORTON.—Objected to on the ground that any

agreement entered into between Mr. Fallet and Mr. Lind-

bloom is irrelevant, incompetent and immaterial ; also be-

cause the question calls for a modification by oral evidence

of the terms of a written contract and agreement in re-

gard to the same subject matter, and in force and effect

at the same time, and also to the form of the question, on

the grounds that the same is leading.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, I did.

( The witness continued testifying as follows :) My best

recollection is that that was about the 3d or 4th of July

in No. 6 Camp about half-past seven or eight o'clock in

the morning. I had been working on No. 6 at that time

about fifteen days.

At this point in the examination of the witness, the fol-

lowing proceedings were had

:

Q. Please state what took place and what was said at

that time with reference to this agreement?

Mr. ORTON.—We object to that as calling for oral evi-

dence which would tend to change and modify the terms of

a written agreement between the same parties which, as

already appears by the evidence, was then in full force

and effect, and this is therefore irrelevant, incompetent,

and immaterial.
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The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, it was just as we were getting up in the morn-

ing, and we had had breakfast and the men had went to

work—that was the morning I started in for packing for

Mr. Lindeberg and Mr. Lindbloom, for the company, and

just about then Mr. Lindbloom says to Julius, he says,

'•Julius," he says, "look at here at what I am doing for

you." He says, "I give you a lay on No. 6 and Discovery

Claim, on Anvil, for seven per cent," he says, "and now I

want you to go down to No. 1 Below and open up that

claim, and I will give you the same percentage as you are

getting on these two claims," so at that period Julius, he

says, "I will go you, Lindbloom," and he went down that

very same morning, down the creek to No. 1 Below, and

I went down myself with him, or an hour or two right af-

terward. I went down about eleven o'clock because I

started in to packing that very day, so I went down there

that same morning, on my way to town—I had four dogs

with me, and then went back up to No. 6 that night and

slept there and brought my four dogs back with me.

(The witness continued testifying as follows:) It was

mentioned at that time that this lay was just for '99. Mr.

Pallet took charge of No. 1 Below. He worked there about

25 days after that. I passed thai claim every day and

sometimes twice a day. At that time that Mr. Fallet wen!

down and took charge of the claim there were about ten

men that ran away from the Garonne working on Discov-

ery. He put me to work on No. 1 Below; I don't know
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who put anyone else to work. Mr. Lindeberg was working

on No. 1 Below, and I don't know if Mr. Fallet or if Mr.

Lindeberg put them to work on No. 1 Below. After he

moved camp down to Discovery, he went down to No. 1

Below and kept these same men working there. After he

look charge of No. 1 Below he cross-cut the claim, and

right after that made a ditch, cut a drain ditch. I saw

him cross-cutting and setting sluice boxes and such work

as that, I knew of a disagreement between Mr. Fallet

and Mr. Lindbloom as to the working of that claim. That

took place on No. 6.

At this point in the examination of the witness, the

following proceedings were had

:

Q. Please state to this jury when about that took place,

ana* the contentions of that disagreement, which took place

over the working of No. 1 Below Discovery Claim on

Anvil between Mr. Fallet and Mr. Lindbloom?

Mr. OETON.—We object to this as wholly irrelevant,

incompetent and immaterial ; incompetent for the purpose

of contradicting either the written or the oral agreement

or statement.

A. Well, I come to No. 6 camp one night, and I wanted

to quit. I wanted to settle for my packing, because they

didn't do what they had promised they would do, and Mr.

Fallet and Mr. Lindbloom was both there at the camp,

and they were discussing about No. 1 Below and No. 6

and Discovery Claim on Anvil, and I seen that they were

having a little racket, and so I spoke to Mr. Fallet, and I
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says, "What is the matter, Julius?" and he says, "Mr.

Lindbloom lias been after me for a couple of clays because

I have taken the men down from No. 6 to No. 1 Below,''

he says.

Q. Was Mr. Lindbloom there at the time?

Mr. ORTON.—I object to any statement made by Mr.

Fallet to this witness on the ground that the same is in-

competent, irrelevant, and immaterial, if the Court please.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Mr. Fallet he says, he told him, he says to me, "Mr.

Lindbloom has been after me for a couple of days because

I took the work to No. 1 Below Discovery; he wants me

to work all the time on No. 6 and Discovery Claim," he

says. "Now, he has been after me, and I tell you what 1

am going to do ; I wanf to go to work and sell my interest

I have got in No. 6 and Discovery Claims." So at that

time Mr. Lindbloom said—while Julius had been talking

to me, after that Mr. Fallet said to Mr. Lindbloom; he

says, "Lindbloom, I will tell you what I will do : If you will

give me twelve hundred dollars for my percentage on No.

and Discovery I will give you a release." So Mr. Lind-

bloom says, "No, I won't do that." He says, "That is too

much money." So the next morning I got up and came

down town again, and that next night I did not go back

to camp, and then the next day the first thing I knew I

saw Mr. Lindbloom and Mr. Fallei and .Mr. Brynteson

<!<>\vn to town, and about two or three hours I saw Mr.
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Lindbloom, and Mr. Lindbloom and I had dinner together,

and he says to me that Fallet has sold out for twelve hun-

dred dollars, his interest in No. 6 and Discovery claims.

Q. How do you know he sold out for twelve hundred

dollars?

A. Because me and Mr. Fallet was together and Mr.

Fallet had the money in his pocket, and he gave me

twenty-five dollars that he had owed me for about a

month, and I saw he had the money in his pocket. 1 said

lo him he ought not carry so much money in his pocket

all mixed up that way, and he told me he was going right

cut to Anvil Creek again to go to work on No. 1 Below,

and he hired me to go with him.

Q. Do you know from anything that Mr. Lindbloom

told you? A. Yes, he told me, too.

Q. What did Mr. Lindbloom tell you?

A. He said they had bought out Julius on No. 6 and

Discovery.

Mr. ORTON.—I move to strike out this as irrelevant,

incompetent and immaterial; incompetent for the purpose

of contradicting or changing the terms of this written

paper which has been read to your Honor here, and what

has been called a release.

The COURT.—Objection overruled.

( Exception was taken and allowed to defendants.)

Q. I will ask you if, after Fallet sold out his interest

in No. 6 and Discovery, if you know whether or not he em-
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ployed any men to go to work on No. 1 Below Discovery

on Anvil?

Mr. ORTON.—I object to this question as presupposing

something which has not been testified to, also as leading

and also object to the use of the words "Sold out his inter-

est," there being no evidence that he ever had any inter-

est, or ever sold out any interest, it being merely an at-

tempt to confuse this release in the minds of the jury with

selling out an interest, and I object to counsel attempting

to contradict the terms of this release by the term "sold

out his interest."

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir, he hired me.

Q. Where?

A. Right down here on the corner.

Mr. ORTON.—That is objected to as being self-serving

on the part of Mr. Fallot, and as being an attempt to prove

contract, or trying to prove that a contract was entered

into between Mr. Lindbloom, or these defendants ami Mr.

Fallet, and I also move to strike this all out on those

grounds.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

(The witness continued testifying as follows: This

took place just after dinner, the other side of the Hunter

Saloon about the corner where the Dext<>r Saloon used to
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stand. I and Mi*. Lindbloom had come from eating din-

ner and we met Mr. Fallet. Mr. Fallet said to me that

he wanted me to go to work for him on No. 1 Below. Mr.

Lindbloom was present. I told Mr. Fallet, "All right,

Julius, I will come to-morrow and go to work for you/'

Two or three hours after that I and Mr. Lindbloom left

for Discovery Claim on Anvil. I saw Mr. Fallet that

same night. I saw cleanups on No. 1 Below on Anvil. I

saw one. There was two gold panfuls that came out of

that one clean-up. That was about the 15th of August. 1

bad a conversation with Mr. Lindbloom about the amount

of gold taken out of that claim in that year.

At this point in the examination of the witness, the

following proceedings were had:

Q. What did Mr. Lindbloom say about that, about the

amount of gold taken out of that claim that year?

A. Well, I heard Mr. Lindbloom mention that to me

lots of times that that was a very good claim ; that claim

No. 1 Below was a very good claim, and also I have heard

him make the remark that it was one of the best claims

on the creek; I have heard Mr. Lindeberg mention, too,

that his claim No. 1 Below was one of the very best claims

on the creek, and also I have heard Mr. Lindbloom men-

tion the same a good many times.

Mr. ORTON.—Move to strike that all out as not re-

sponsive to the question.

The COURT.—Motion overruled.

(Exception taken and allowed to defendants.)
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A. There was that one clean-up that I saw myself in

August, that was the first big clean-up that they had.

Cross-examination.

(By Mr. ORTON.)

On the day that Julius got that twelve hundred dollars

Mr. Lindbloom and Brynteson were all in town with

him. I was in town myself that day. I saw them all in

town on that day. Julius had twelve hundred dollars

in his pocket that day after I saw them all together. I

saw Julius twice that day. I saw him about three o'clock

in the afternoon. It was two o'clock when Mr. Lind-

bloom and I had dinner, so it must have been three when

i spoke to Julius. He told me he was going out to No. 1

Below right afterwards, that same afternoon, and he

hired me to come out there and work with him. I told

him, "I will be out to-morrow." He told me he was going

out to No. 1 Below on Anvil Creek right in front of Lind-

bloom. He told me he was going out to No. 1 Below to

go to work. Then he left me. I saw him once that night

again. He was in town again about seven or eight

o'clock. He told me he had been out to No. 1 Below. I

didn't see him out there. I don't know whether lie had

been out there or not, only what he told me. At the time

1 saw him the second time about seven or eight o'clock

he may have had a drink or two, but he was not drinking

much, because he went right back to Anvil Creek and

went to work for Gabe Price as foreman on No. 8 the next

day; went to work as foreman for Gabe Trice and worked
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for him till the end of the season. After the time I saw

him about seven or eight o'clock, I never saw him again

after that doing any work for the Pioneer Mining Com-

pany.

TOM EAGAN, called as a witness on behalf of the plain-

tiff, and having been duly sworn, testified as follows:

Direct Examination.

By Mr. FRAWLEY.)

My name is Thomas Eagan. My business is mining. 1

first came to Alaska in the spring of 1890. I came to

this portion of Alaska along in March, 1899. I am ac-

quainted with Lindeberg, Lindbloom and Brynteson. 1

first met them in May or June, 1899. I am acquainted

with Mr. Julius Fallet. I have known him about six

years. I am acquainted with Anvil Creek and first be-

came acquainted with Anvil Creek in May, '99; I worked

on No. 7 Anvil Creek. Julius Fallet worked on No. 6,

Discovery, and No. 1 Below on Anvil Creek in 1899. He

ran a drain ditch and started in to build a flume on No.

1 Below; I don't know whether he ever finished it or not.

I had a lay on No. 7. 1 never done any panning or pros-

pecting on No. 1 Below while Mr. Fallet was in charge.

1 done prospecting there in 1899.

At this point in the examination of the witness, the

following proceedings were had

:

Q. Do you know about the width of the paystreak un-

covered by Fallet on No. 1 Below?
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Mr. ORTON.—That is objected to as incompetent, ir-

relevant and immaterial, if the Court please, and not the

proper way to prove the measure of damages in this case.

The COURT.—Objection overruled.

(Exception taken and allowed to defendants.)

A. I should judge it would be about one hundred feet.

(The witness continued testifying as follows:) I don't

know what was the depth of the pay. I heard Julius Pal-

let and Mr. Lindbloom have a conversation in regard to

No. 1 Below on Anvil, in the tent on No. 8 on Anvil

Creek. There was three or four there besides myself; 1

can't recall who they were now; that was in the latter

part of August or the first of September.

At this point in the examination of the witness, the

following proceedings were had:

Q. Now, please tell this jury and the Court what

that conversation was.

Mr. ORTON.—That is objected to as irrelevant, in-

conipetenl and immaterial; also for (lie reason that it

is for the purpose of attempting to change, vary and

alter a written agreement between the parties.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, it was concerning a percentage on No. 1

Below on Anvil.

Q. State all thai Mr. Fallot 1 said and what Mr. Lind-

bloom said in (hat conversation;
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Mr. ORTON.—That is objected to as irrelevant, in-

competent and immaterial; also for the reason that is

for the purpose of attempting to change, vary and alter

a written agreement between the parties, and also on

behalf of the other defendants, other than Lindbloom,

that what Mr. Lindbloom said there could not bind the

other defendants.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, at first Mr. Lindbloom started in and denied

it, and then Fallet and him talked it over, and then I

says to Mr. Lindbloom, I says, "Lindbloom, yon know

very well that you promised him seven per cent on No.

1 Below," and then Mr. Lindbloom said that he had

promised him seven per cent, but. that one per cent

would be enough.

(The witness continued testifying as follows:) Lind-

bloom said they had taken out about one hundred thou-

sand dollars out of that claim in 1890, and that one

per cent would make him a thousand dollars and that

was enough. Jnlins said he would not settle on that

percentage. Along about the middle of August some

time in the tent on No. 7, I had a conversation with Mr.

Lindbloom with reference to clean-ups on No. 1 Below,

and he claimed that they made a thirty thousand dol-

lar clean-up for a two days' run on No. 1 Below. I didn't

see any clean-ups myself on No. 1 Below.
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( Jross-examination.

(By Mr. OKTON.)

I have nothing in common with Mr. Lindbloom what-

ever, and I have neither an unfriendly nor a friendly

feeling one way or the other. We have had several

disputes and differences. Several times he has had

quarrels with me in 1899. In 1899 I was running No.

7 on Anvil Creek; I had a contract pretty nearly similar

to this one, with Dr. Kittlesou on No. 7. I am friendly

with Mr. Pallet and have been since 1899. Lindbloom

certainly was denying the contract to Fallet.

JULIUS PALLET, recalled in cross-examination, tes-

tified as follows:

Q. (By Mr. ORTON.) State whether or not that is

your signature there to that paper? A. Yes, sir.

(Paper identified by witness introduced and read in

evidence as follows:)

Anvil City, Alaska, July 20th, 1899.

Know all men by these presents, that I, Julias Fallet,

of Anvil City, Alaska, for and in consideration of the

sum of twelve hundred ($1201)) dollars, paid by the

Cape Nome Pioneer Mining Company do hereby release

the said Cape Nome Mining Company from the terms

and conditions el' a certain contract made by said com-

pany to myself by which I was to receive 7 per cent of

the net proceeds from Discovery Claim, No. <i Above on

Anvil Creek. A reference is hereby made to said con-
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tract which is recorded in the office of the Mining Re-

corder for the Cape Nome Mining District, Alaska. And

this is intended as a receipt in full for all money due

from the said company up to date.

In witness whereof, I have hereunto set my hand and

seal the day and year first above written.

(Signed) JULIUS FALLET.

Witness

:

K. M. JACKSON.

N. P. R. HATCH.

[Endorsed] : Julius Fallet to Cape Nome Pioneer Min-

ing Co. Release. Agreement. Julius Fallet and

Pioneer Mining Company. Filed for record 4 P. M.,

July 20, '99. A. N. Kittleson, Recorder. A. E. South-

ward, Deputy. Paid. Entered page 110, Vol. XIII.

Q. That is the paper which you signed and which you

have testified that you were paid twelve hundred dol-

lars, is it not, Mr. Fallet? A. Yes, sir.

J. D. MORGAN, a witness produced on behalf of the

plaintiff, and having been duly sworn, testified as fol-

lows:

Direct Examination.

(By Mr. FRAWLEY.)

My full name is John Dix Morgan. I first came to

Nome in the month of December, 1898. I am acquainted

with Eric 0„ Lindbloom, Jafet Lindeberg and John

Brynteson. I met Mr. Brynteson in December, '98; I



58 Erik 0. Lindblom et al.

(Testimony of J. 1). Morgan.)

met Mr. Lindeberg in April or May, '99, and 1 met Mr.

Lindblooin soon after 1 me1 Mr. Lindeberg within about

a month afterwards, I believe I know something about

the different claims on Anvil Greek. I have walked

up and down the full length of Anvil Greek. I know the

location of No. 6 Above and No. 1 Below. I first be-

came acquainted with those claims the latter part of

May, '09. I know Julius Pallet. I first became ac-

quainted with him about the month of March, 1809. I

was the agent of Mr. Lindbloom, Mr. Lindeberg and Mr.

Brynteson in the year 1899, for the Pioneer Mining Com-

pany operating on Anvil Creek, Lindbloom Greek, Rock

Creek, Mountain (reek, Dry, Dexter, and one claim on

Glacier—22 claims in all, I think, I had under considera-

tion. I was present and never saw Julius Fallot at any

time starting in to open up No. 1 Below Discovery on

Anvil.

At this point in the examination of the witness, the

following proceedings were had:

Q. Please state whether or not Mr. Lindbloom, Mr.

Lindeberg, or Mr. Brynteson, ever informed you that he

was operating on No. 1 Below on Anvil Greek.

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

A. Mr. Lindbloom told me thai he had employed Mr.

Fallel to open up No. 1 Below on the same terms that

he had employed him to opeu up Discovery and No. (!.
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Q. About what time was it and whereabouts was it

that Mr. Lindbloom had informed you of that fact?

A. Well, I could not swear positively where it was,

nor when; it was simply casual conversation and I paid

but very little attention to the time or place; we were

used to meeting every day—but I think it was on No.

(> one day when we happened to meet and be talking

over matters there together. The date I could not pre-

tend to give, I don't know when it was except that it

was some time in 1809.

Q. State whether or not you had at any time a con-

versation with Mr. Lindbloom wherein you advised the

employment of Julius Pallet to open up No. 1 Below

on Anvil Greek?

Mr. ORTON.—Objected to as being- irrelevant, incom-

petent and immaterial, and not tending in any way to

show any oral contract was made, and if any oral con-

tract was made, it would tend to change and alter the

terms of the written contract between the same parties

relative to the same subject matter.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I objected to this Mr. Fallet being employed.

(The witness continued testifying as follows:) I ob-

jected strenuously to Mr. Lindbloom because that was

too much percentage to give up. He was to get seven

per cent. I could not say when this conversation was
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within thirty days of the time. 1 never saw the written

contract between those parties.

At this point in the examination of the witness, the

following proceedings were had:

Q. Please state whether or not at the time that you

objected to Julius Fallet operating on No. 1 Below,

whether he had been working for the Pioneer Mining

Company on other claims prior to that time?

Mr. ORTON.—Objected to on the ground that it is

incompetent, irrelevant and immaterial, and not based

npon any testimony already given.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. He had been employed by them.

Q. He had been operating on No. 1 Below prior to

the time that yon made those objections?

Mr. ORTON.—Objected to as incompetent, irrelevant

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I never was on No. 1 Below and never saw him

on No. 1 Below, as I stated, so I cannot state whether

he ever did or not.

Q. Please state, Mr. Morgan, if you can, how long

he had been working for the company before this mat-

ter came up about your objecting to the employment

of Mr. Kallet on No. 1 Below?
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Mr. OKTON.—We object to that as immaterial, ir-

relevant and incompetent. The mere fact that Mr.

Morgan did and assent to the employment of Mr. Fallet

does not tend to prove that the contract was made.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, Mr. Fallet was employed by me in the win-

ter; he sawed sluice lumber for a thousand dollars for a

thousand feet, and we paid him the whole thousand dol-

lars for a thousand feet of sluice lumber which he sawed

down about where Dry Creek and Bourbon Greek come

together, and the sluice lumber was afterward hauled

out to the Pioneer Mining Company's properties, and

I know that Mr. Fallet was sawing that lumber for the

Pioneer Mining Company, because I received that lum-

ber from him and saw to it that he got his money for it,

a thousand dollars for a thousand feet. And I know

that Mr. Fallet was continually employed by the Pioneer

Mining Company in that way up until along in July, I

think it was, when I went away, about the middle part

of July, the middle or latter part of July, I know that

Mr. Fallet was continuously employed by the Pioneer

Mining Company all of that time, from along in the win-

ter, sometime, until the middle or latter part of July.

(The witness continued testifying as follows:) I do

not know the amount of golddust that was extracted

from No. 1 Below on Anvil in the year 1899. I know

nothing at all about what was done on No. 1 Below; I

had nothing whatever to do with No. 1 Below—never

was down there, and therefore knew nothing about it
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whatever. I never had any conversation with either

of the defendants relative to the amount of golddusl

that was extracted from No. 1 Below during thai year.

Cross-examination.

(By Mr. ORTON.)

During that winter Mr. Pallet was sawing sluice lum-

ber on his own account and the Pioneer Mining Com-

pany bought the lumber from him. The Pioneer Mining

Company owned the lumber and Mr. Pallet sawed it up,

and all that he cut was taken by the Pioneer Mining-

Company. I paid him a thousand dollars for a thou-

sand feet of sluice lumber under that agreement or en-

gagement. He was not in the employ of the company

long prior to the first of May; he sawed up this lumber

and then sold the lumber which he and his partner

sawed to the Pioneer Mining Company, and I paid him

for it. I began to work for the Pioneer Mining Company

in December, 1S99. I quit their employ sometime tli<'

middle or latter part of the summer, I think some time

in August. It is not a fact that I ami Mr. Pallet quit

on the same day. You will find that Mi'. Pallet quit

quite a while before I did, some little time before I

quit the company. I don't know how long before, I

had nothing to do with him and his affairs. I do not

know anything about him at all.

Redirect Examination.

(By Mr. FRAWLEY.)

Q. Please state, Mr. Morgan, if at any time yon
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received any instructions from the Pioneer Mining Com-

pany, or from Mr. Lindbloom or Mr. Lindeberg, or Mr.

Brynteson, to let a lease on any of their ground.

Mr. ORTOX.—I object to this as wholly immaterial,

irrelevant and incompetent, calling for the conclusion

of the witness, and has nothing to do with this case.

If he was instructed to lease any of their ground, it don't

tend to prove or disprove that it was No. 1 Below.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I did not.

Q. Just tell what you did.

Mr. ORTOX.—Object to this as irrelevant, incompe-

tent and immaterial for any purpose in this case, as to

what he did in reference to the management of the com-

pany's business.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I hired the men for the company, and discharged

the men; paid all the bills, signed all checks, and did the

best I could for the company as I was put there to do,

to make the company on a sound basis.

Q. Did you at any time in the exercise of your duties

and acting for the company, give a lay or lease on No.

1 Below on Anvil Creek to any party?

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial. The mere fact that he did let a lay
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on No. 1 Below <m Anvil Crook a1 some time to some

party does not tend to prove or disprove any of the is-

sues in this case.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I did; I gave a lay in writing for three years to

No. 1 Below and No. 1 Above Discovery.

Mr. ORTON.—I move to strike all this testimony in

reference to any lay or lease out on the ground that it

is now shown that it was a lease or contract for a lease

for a period of more than one year, and such lease is

absolutely void until the authority of the person who

signed such instrument be shown, in writing, and this

witness has certainly showu no written authority.

I move to strike out all that has so far appeared in

t his record with regard to any lease or lay agreement or

contract because the witness has already stated that he

never had any authority to sign any lease, or any in-

structions, I believe he said, from the company to sigu

any such lay or lease, and he certainly has shown no

written authority to lease property for a term of years.

The COURT.—Objection overruled and motion denied.

(Exception was taken and allowed to defendants.)
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R. J. PARKS, a witness called 011 behalf of the plain-

tiff, and having been duly sworn, testified as follows:

Direct Examination.

(By Mr. FRAWLEY.)

My name is Robert James Parks. I am acquainted

with Mr. Lindbloom, Lindeberg and Brynteson. I am

acquainted with Julius Fallet. I am acquainted with

the mining claims on Anvil and especially No. 1 Below.

I first came to Nome, Alaska, in April, '99. Some time

in July, '99, I had business relations with Mr. Lindeberg,

Lindbloom and Brynteson pertaining to No. 1 Below

on Anvil Oreek.

At this point in the examination of the witness, the

following proceedings were had:

Q. Please state what those negotiations were?

Mr. ORTON.—Objected to as incompetent, irrelevant

and immaterial, and not binding in any way, because

the time Mr. Fallet entered into this oral contract is

prior, if at all, to these negotiations, and also because it

is trying to contract the terms of a written contract or

to alter and change the terms, and it don't tend to prove

the execution of the oral contract.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I was negotiating with them for the purchase of

No. 1 Below; the price was made on the claim, and Mr.

Lindeberg told me that I would have to take Julius

Fallet with the claim; that he had a contract with them,

and that he went with the claim.
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Q. Did he tell you what contract lie had with them?

A. Yes, sir.

(,). Please state what was said in regard to that?

Mr. OKTON.—Objected to for the reason that it is

irrelevant, incompetent and immaterial, being for the

purpose of contradicting the terms of a written contract.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. He told me that Mr. Fallot had a seven per cent

interest in the claim, in any gold that was taken out

during the year MM I.

(The witness continued testifying as follows:) Mr.

Lindeberg, Mr. Lindbloom and Mr. Brynteson frequented

my place quite often in '93. I saw him quite frequently;

every few days some of them. I saw them in town.

At this point in the examination of the witness, the

following proceedings were had:

Q. Where did they generally hold out when in town,

Mr. Parks, in regard to the different places of business

around town?

Mr. ORTON.—Objected to as entirely immaterial

—

what the personal habits of these gentlemen were can-

not affect this case in any way.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, they used to conic in— I was running a

saloon at the time, and they used to come in (lie saloon

most every time tliev were in town.
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Q. I will ask you if you ever knew of any difficulty or

disagreement between Mr. Fallet and Mr. Lindbloom as

to working the claims on Anvil Greek in 1899.

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial; that don't tend to prove any contract.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. No, not personally.

(The witness continued testifying as follows:) I don't

know from personal knowledge, except what Mr. Linde-

berg told me, as to the amount of gold taken out in the

year 1899, from No. 1 Below on Discovery on Anvil

Creek. Mr. Lindeberg told me in San Francisco in the

spring of 1900, that I was foolish that I had not bought

that claim (No. 1 Below) at that time; that I would be

a rich man if I had bought it; that he had taken out over

two hundred thousand dollars from it the year before,

'99. I don't know anything about the agreement, or

any of the difficulties growing out of the settlement with

Fallet.

Cross-examination.

(By Mr. ORTON.)

Lindeberg told me that Fallet had a seven per cent

interest in the claim, and that if I bought it, I would

have to take him along with the claim, that he went

with' the claim. I didn't make the trade. Part of the

reason was I didn't want to take Fallet along with the

trade. This was some time in July, '99, possibly in the
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latter part. They had not made any clean-ups at that

time; they were just prospecting the claim and had not

begun to mine it at all. At that time Mr. Lindeberg

did not tell me they already had one clean-up. Linde-

berg told me in San Francisco in the spring of 11)00, that

they had taken a couple of hundred thousand dollars

out of that property the year before. Lindeberg was

kind of bragging about the property. That was in the

Palace Hotel. Gabe Price was there. We may have

been at the bar. I think that was Lindeberg's own

claim, the one he had staked. I and Lindeberg are not

very friendly at this time. There has been considerable

litigation betwreen Mr. Lindeberg and I in the past two

years. I am not friendly toward Mr. Lindeberg. I

have expressed myself a number of times as feeling very

badly against Mr. Lindeberg, and have spoken very

disparagingly of him perhaps. I don't feel friendly to-

wards him now.

Plaintiff rests.

Mr. N. P. R. HATCH, a witness called on behalf of the

defendants, and having been first duly sworn, testified

as follows:

Direct Examination.

(By Mr. OKTON.)

1 know Mr. Pallet. I am in the mining business at

present. 1 am an attorney at law. I was practicing

law here in '99. 1 know Messrs. Lindeberg, Lindbloom

:iikI Brynteson. I knew them in '99. I was their attor-
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ney associated with Kenneth M. Jackson. I remember

the occasion in the summer of '99 of Mr. Fallet, together

with Messrs. Lindeberg, Lindbloom and Brynteson be-

ing present at my office, in the month of July, '99, at the

time when a certain release was drawn up by me. That

is the paper marked Defendants' Exhibit No. 2. I recog-

nize that as the paper I drew at that time and as having

signed that paper. That paper was drawn on the 20th

of July, 1899, by Mr. Jackson. I was present at the time

the paper was drawn up. I saw the paper there at that

time. My recollection is that Mr. Brynteson and Mr.

Lindbloom and Mr. Fallet was present at the time, be-

sides Mr. Jackson and myself. I can't recollect the ex-

act conversation; the substance of it was that that ended

Julius Fallot's employment and that he was taking the

twelve hundred dollars in lieu of this seven per cent.

Mr. Fallet signed the release. I was positive that that

ended the whole thing. I knew he had a contract to re-

ceive seven per cent, and after he had signed this release,

that ended the contract; that was the end of his emplo}'-

ment—that was the end of their contract. I knew they

had a written contract at that time. I do not think that

contract was there before me at the time. Mr. Lind-

bloom and Mr. Fallet had some considerable talk, but

I do not remember sufficiently to testify to it.

Cross-examination.

(By Mr. SOHOFIELD.)

At that time I had never seen the contract itself. I
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knew nothing personally of this contract any more than

being interested in a way in this affair of the release, and

this impression I received from the conversation there,

and the references made in the body of the instrument

itself, this last agreement, or release, I think it is

termed. It appeared to me that Julius made claim that

he had been working for the company and that that was

the termination of it. I knew nothing of any verbal

contract. I knew that he had a written contract, and I

think that I have seen it but I would not testify posi-

tively to that. It was my understanding at the time

this release was drawn it was drawn to be a release from

the written contract. Nothing at all was said about any

oral contract.

Redirect Examination.

(By Mr. ORTON.)

I think Kenneth M. Jackson wrote this release.

At this point in the examination of the witness the

following proceedings were had:

Q. Yon don't know whether or not he intended this

as a release of tin 1 written contract, do you?

Mr. FBIAWLElY.—We object to that as immaterial.

The OOTJUT.—Objection sustained.

(Exception was taken and allowed to defendants.)

Q. Do you know whether Judge -Jackson had knowl-

edge of t his writ ten contract '.'

.Mr. ru.WYLKY. objected to as immaterial.
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The COURT.—Objection sustained.

(Exception was taken and allowed to defendants.)

(The witness continued testifying as follows:) I don't

recall that at that time that there was anything said

whatever about any oral contract. 1 will say positively

that I didn't hear anything- about any oral contract.

ERIC O. LINDBLOOM, a witness on the part of the

defendants, being first duly sworn, testified as follows:

Direct Examination.

(By Mr. ORTON.)

I am one of the defendants in this action. In 1899 I

was a member of the firm or copartnership known as the

Cape Nome Pioneer Mining Company, sometimes called

the Pioneer Mining Company. I know the plaintiff,

Julius Fallot, and have known him since the spring of

1899. In 1899 the Pioneer Mining Company or its mem-

bers owned No. 6, No. 1 Above Discovery, and No. 1

Below. I first met Mr. Pallet in the spring of '99. He

is a miner. I had an agreement in writing with Mr. Pal-

let in relation to operating mines on Anvil Creek. The

paper endorsed "Agreement between Pioneer Mining

Company and Julius Pallet" is the contract. (Exhibit

No. —— .) Those are the signatures of myself, John

Brynteson, Jafet Lindeberg and Julius Pallet; we all

signed it. (Contract introduced in evidence.) That

contract was executed here in Nome; Nome was at that

time called Anvil City. Mr. Fallot went into our employ
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pursuanl to the terms of thai contract and worked for

us until the latter part of July on No. (J Anvil. We paid

him pursuant to the terms of this contract something

like twelve hundred dollars and took a release from liim

or receipt for the money. I saw that paper in Jackson

and Hatch's office. That twelve hundred dollars was

paid to him in the latter part of July, 1899. After we

paid him this money and took this receipt he never did

any more work for our company.

Cross-examination.

(By Mr. FKAWLEY.)

I didn't know him before May, 1899. He was re-

ported to be a practical placer miner; I hired him for

this property as a miner. In June or May of 1899 he

made preparations to open up Discovery Claim and No.

6 on Anvil for the other defendants and me. He never

opened up Discovery nor No. 1 Above. He started to

open up No. 0. I might have been in the camp on No. C>

about the 15th day of June, 1899, when Mr. Frank Mar-

tin and others were there. I don't believe I requested

Mr. Fallot on or about the 15th day of June, 1899, in the

presence of Frank Martin and others on the camp on

No. (') to go and open up No. 1 Below Discovery on Anvil,

because I could not do anything at the time without my

partners. 1 don't remember that 1 told him at that

time to go and open up No. 1 Below and that I would

pay him for the year 1899 the same percentage as he

was setting on Discovery and No. (!. Mr. Fallot started
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in to make some drains there on Discovery. There was

some slince lumber on No. 1 Below, I don't know who

brought it there; Lindeberg did; Lindeberg was in

charge of that claim all the time principally. Lindeberg

was there about one of the first ones who started to

open it up and lay out the work on No. 1 Below Discov-

ery in 1899. Fallet was down there. I believe he was

the first person to start to open up that claim. It might

be that either me or Lindeberg asked him to go down

and open up that claim. Lindeberg was the principal

one in charge there. I would not do anything unless it

wras agreed to between Lindeberg and Brynteson and me

according to our contract. I don't remember that when

I made the settlement with Fallet for No. 6 Above and

Discovery claims, that he asked me to make a settlement

with him for No. 1 also. I could not make any settle-

ment myself of No. 1. I don't remember that he asked

me to. I don't remember that in the summer of 1899

on No. 8 Above Discovery, Anvil Creek, I came to the

camp there one day and Fallet demanded pay for No.

1 Below. I did not that I remember, at that time, in

the presence of Mr. Fallet and other persons promise to

pay him for opening it up; I believe he already was paid

at that time. I do not remember that in the latter part

of the mining season of 1899 on No. 8 Anvil Creek, that

I told Mr. Fallet that I would pay him, but that I first

wanted to see Mr. Brynteson or Mr. Lindeberg about it,

because I believed he was paid already by that time, and
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we had go1 a receipt for all we owed him. I don't re-

member ever requesting him to open up No. 1. Linde-

berg was there at nil limes ami in charge. I do not

remember thai I promised Mr. Fallot on No. 8 Above

Discovery on Anvil Greek in the summer of 1S99 to pay

him one per cent of the amount of gold taken out. To

my best judgment, somewhere about $75,000 or $80,000

in gold was extracted from No. 1 Below Discovery on

Anvil Creek in the year 1899; that is, the gross amount.

At that time the expense of extracting ran nearly fifty

per cent. We, the Pioneer Mining Company, have a

book account of what the amount was, and also the ex-

penses, I believe that is here in Nome.

Redirect Examination.

(By Mr. ORTON.)

I believe we kept a separate account of the expenses

of each of the claims in '119 and of the amount taken out

of each claim; I believe those books are still in existence

and in town here.

Recross-examinai ion.

(By Mr. FRAWLE.Y.)

Eugene Ghilberg had charge of those books at the

office in the Pioneer Building on Front street.

JAI 17P LIN'DEBERG one ..1' the defendants, called

as a witness on behalf of defendants, having been duly

sworn, test ified as follows:
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Direct Examination.

(By Mr. ORTOX.)

I am one of the defendants. I don't remember of ever

having had any conversation during the month of July,

1899, wherein I told Julius Fallet thai [ would give him

seven per cent on No. 1 Below Discovery or anything of

that character. I know Julius Fallet. I remember

the occasion of the signing of this agreement, which has

been referred to as Exhibit No. 1, which purports to

have been signed by myself, together with Mr. Lind-

bloom and Mr. Brynteson and Mr. Fallet. Before Ave

entered into this agreement, Mr. Fallet had been in our

employ; he worked fcr us about two or three weeks be-

fore that sawing sluice lumber that we had, for which

we paid him extra. After this contract was entered

into, he continued in our employ; he sawed lumber and

prepared for opening up some of our claims on Anvil

Creek. The first claim we started to open up was No.

6 Above. Mr. Fallet worked on Discovery and No. G

Above during that season for our company after this

contract was entered into. He never worked on No. 1

Below. I was on No. 1 Below; I had charge of the work

on No. 1 Below; I had charge of that entire camp—Dis-

covery Camp we called it at that time. Mr. Fallet never

had charge of Claim No. 1 Below on Anvil Creek. He

never done any work there at all. He worked on Dis-

covery Claim; he had a contract to work on Discovery,

and he ran a drain through that claim draining the
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upper end of the claim where he had found some pay.

Mr. Fallot ceased working for us tlio latter part of July.

Be came to me and told me that he could not work for

Mr. Lindbloom; that lie would rather quit the claim—he

was very mad so lie came to me and told me he wished

to quit. 1 told liim I was sorry that lie would not work

together with Lindbloom. He came down to No. 1 Be-

low on his way coming down to town to settle the mat-

ter up with Mr. Bn^nteson and Mr. Lindbloom. After

that time after I had this conversation he never worked

for us or the Pioneer Mining Company any more after

that at all. I was not present when this release was

signed, I was on No. 1 Below. I think we kept a sepa-

rate account of the gold taken out of Discovery and No.

1 Below. I do not believe that we kept a separate ex-

pense account as both claims were operated together

under one and the same management. We began to

sluice and take out gold from No. 1 Below about the

middle of July.

I rather think that we had been sluicing at the time

that Mr. Pallet quit work, but whether we had cleaned

up at that time I do not remember now. 1 think the gross

amount taken from No. 1 Below and Discovery in the

summer of '99 was some hundred and eighty or ninety

thousand dollars. I cannot separate the two claims, and

state the separate amount of gold taken out of No. 1 Be-

low and Discovery. There were separate accounts kept.

Approximately, about half of the output came from No.

1 Below; gross output. It cost a little over 50 per cent



vs. Julias Fallet. 77

(Testimony of Jafet Lindeberg.)

to take that money out. I don't remember of ever tell-

ing Bob Parks in the Palace Hotel in San Francisco in

the spring of 1900 that I took out two hundred thousand

dollars from No. 1 Below; I rather think not, but don't

know whether I did or not.

Cross-examination.

*By Mr. SCHOFIBLD.)

At this point in the examination of the witness, the fol-

lowing proceedings were had:

Q. There was more gold taken out of No. 1 Below Dis-

covery than any other claim on the creek that year, was

there not?

Mr. ORTON.—Object to the witness making any com-

parisons of that kind. It don't tend to prove anything

in this case.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I believe that No. 8 turned out to be the richest

claim that year in '99.

(The witness continued testifying as follows:) I was

not working on No. 8. No. 1 Snow Gulch, I believe, was

the richest claim in '99 worked by the Pioneer Mining

Company. The plaintiff in this case had nothing to do

with Snow Gulch Claims. We extracted no gold to

amount to anything from No. 6 Above in '99. Discovery

Claim was no more frozen that year than No. 1 Below.

No. 1 Below stood in my name on the record, but we had
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an agreement of partnership, so that all the Anvil Creek

property was belonging to the partnership. The three

cf us signed that agreement with Mr. Fallet that has been

introduced by Mr. Orton, marked Defendants' Exhibit No.

1. Mr. Fallet was to look after all our Anvil Creek prop-

erties, to give all his time and attention as a miner and

superintendent and mining man to all our Anvil Creek

properties. I knew nothing about placer mining, very

little about sluice-boxes, I had seen sluice-boxes on Ophir

Creek in '98; none of us had had much experience in min-

ing at that time. I never represented myself to be a min-

ing man. Mr. Fallet represented himself to be a prac-

tical miner and mining man; on that basis we employed

him, thinking that he knew more about mining than we

did; so we took him in on this seven per cent basis, we

employed him. I don't think I saw Mr. Fallet on No. 1

Below after the release had been signed. I was consulted

about the settlement, about the twelve hundred dollars

paid to Fallet; I agreed to it. I didn't see him after that.

TCis statement that he came back to work on No. 1 the

next day, and wanted to go to work, and I ordered hinr

off is not true. Mr. Fallet never done any work on No.

1 Below under the seven per cent agreement ; he was dig-

ging a drain ditch on Discovery, and he used to come and

take pans occasionally on the claim, and showed me the

prospects of the claim. I had been working on No. 1 Be-

low, more prospecting than anything else for three weeks

prior to the time Mr. Fallet quit, working for the com-
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pany. I had panned gravel looking for gold in the sum-

mer of 1808 on Fish River, Melsing Creek and Ophir

Creek, and had staked a good many claims in the Casa-

depoga Section, and in the Elk Horn District. I was the

one who discovered Elk Horn Creek in the Council City

Mining District, I was prospecting all the summer of

1898. There were no sluice-boxes moved from Discovery

to No. 1 Below. I met Bob Parks in Frisco in '99 or the

spring of 1900. I said I don't think I ever told that we

took two hundred thousand dollars out of claim No. 1

Below ; what I said was, I think, that we took that much

out of all the claims, out of the camp, about two hundred

thousand dollars gross. Mr. Fallet never had charge of

No. 1 Below, never directed the man in charge there,

never worked there, never hired the men to work there,

never built that drain ditch there, had nothing whatever

to do with that claim during the year 1899. I was in

charge of that claim all summer. I prospected the claim

and then superintended the work of mining. Dr. King-

was working on Discovery Claim that summer. Dr. King-

was there before Fallet was working on Discovery, I

think. I employed Dr. King one day down town myself

personally. I think the latter part of July, maybe the

first part of August. Dr. King was never around or upon

after Fallet quit. Mr. Doring put the sluice-boxes on

No. 1 Below. I directed the digging of the drain ditch.

I never mined to amount to anything at that time. I

think I had run a drain ditch before that on Snow Gulch,
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and we ran one on No. 6. Pallet never had anything to do

with No. 1 Below that I know of.

Defendants rest.

Mr. JOSEPH ZACE, a witness produced on behalf of

the plaintiff, in rebuttal, and having been duly sworn,

testified as follows:

Direct Examination.

(By Mr. SCHOFIELD.)

I am a miner. I reside in Nome. I came to this por-

tion of Alaska in '98. I am acquainted with Julius Fal-

let. I am acquainted with claim No. 1 Below Discovery

on Anvil Creek. I was out on that claim in the summer

of '99 in August, I never worked there I fix the time

that I was out on Anvil from the fact that I arrived from

Dawson the latter part of July and I went over to Anvil

Creek and went to work out there the 15th of August, I

never worked on No. 1 Below Discovery at all ; I worked

on No. 9.

Cross-examination.

(By Mr. ORTON.)

I was first on No. 1 Below sometimes in August, some-

wheres around the 15th of August. I saw Julius Fallet

around there then.

The foregoing is all the evidence introduced at the trial

of the above-entitled action.
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Be it further remembered that after the close of the tes-

timony, the defendants requested the Court in writing to

instruct the jury as follows:

In the United States District Court, District of Alaska,

Second Division.

FALLET

vs

LINDBLOM et al.

Request for Instructions.

Come now the defendants in the above-entitled action

and move the Court to instruct the jury as follows:

The jury are instructed to find a verdict for defendants.

IRA D. ORTON,
Attorney for Defts.

—which request was refused by the Court and an excep-

tion taken and allowed to defendants.

Be it further remembered that after arguments of coun-

sel, the Court charged the jury in writing as follows

:

In the District Court in and for the District of Alaska,

Second Division.

JULIUS FALLET, :

vs. ;No. 1 12.

ERICK O. LINDBLOOM et al.

Instructions to the Jury.

Gentlemen of the Jury : The issues you are called upon

to try arise out of the pleadings of the parties and are

briefly defined as follows:
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The plaintiff sues Erick (). Lindbloom, Jafet Linde-

berg and John Brynteson, doing business under the firm

name and style of the Pioneer Mining Company, upon an

alleged oral contract. By the terms of the contract en-

tered into on or about June 15, 1899, it is alleged by the

plaintiff that the plaintiff agreed on his part to open up

and develop the placer mining claim No. 1 Below Discov-

ery on Anvil Creek, in the Cape Nome Mining and Record-

ing District, Alaska, and work the same in such a man-

ner as to extract the greatest possible amount of gold

therefrom, with the least possible cost consistent with a

due regard for the proper and systematic working of the

ground.

That in consideration of the performance of these ser-

vices by the plaintiff, the defendants, acting by Eric

O. Lindbloom, one of their number, agreed to compensate

the plaintiff by paying him the sum of seven per cent of

the net amount of gold and golddust and other precious

metals extracted from said claim by said plaintiff.

The plaintiff alleges that on or about June 20th, 1899,

he, in pursuance of said oral contract, assumed charge of

the claim and prospected, opened up, developed and prop-

erly worked said claim, and in the doing of this work he

was employed till on or about July 20th, 1899, and that

at this latter date he had prosecuted the work so far as

to have the ground ready for working, sluicing and ex-

tracting gold and golddust therefrom. At this point of

time, it is claimed by plaintiff, the defendants excluded

him from said claim, prevented him from working the

claim under the terms and conditions of said agreement,
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and the defendants in violation of their said agreement

with plaintiff took possession of the claim and worked

and mined the same during the balance of the mining

season of 1899, and extracted therefrom gold and gold-

dust amounting in value to $125,000, and converted the

whole thereof to their own use, and have ever since neg-

lected and refused to deliver to the plaintiff his propor-

tion thereof to the plaintiff's damage in the sum of $7,000.

The plaintiff further alleges that he was ready at all

times during the mining season of 1899 to perform all the

terms and conditions of said contract ou his part to be

kept and performed, but was prevented from so doing by

the wrongful acts of the defendants.

In their answer the defendants deny that they ever en-

tered into such a contract and hence deny the violation

thereof alleged.

They interpose the further defense to plaintiff's cause

of action, which in substance is as follows

:

Alleging that they were partners on the 2d day of May,

J 899, and at all times hereinafter mentioned, and were

then engaged in operating placer claims known as Dis-

covery Claim on Anvil Creek, No. 1 Above Discovery on

Anvil Creek, No. 1 Below Discovery on Anvil Creek, and

No. 6 Above Discovery on Anvil Creek, and various other

claims in the Cape Nome Mining District, the defendants

entered into a written contract with the plaintiff, a copy

of which is set forth in the answer.

The said contract is the only contract ever entered into

between the defendants and the plaintiff in relation to

the operation of said Anvil Creek Claims or any of them.
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That afterwards, on the 20th day of July, 1899, the

plaintiff for a valuable consideration ($1200) paid to him,

released the defendants from all liability under the con-

tract above referred to, viz., the written contract, and said

release is also set forth in full in the answer.

That the defendants were partners under the firm name

and style of Cape Nome Pioneer Mining Company, also

called Pioneer Mining Company, and Lindeberg, Lind-

bloom and Brynteson, and as such were engaged in oper-

ating the above mentioned claims during the period above

mentioned.

For reply to this answer the plaintiff denies that the

contract set forth in defendant's answer was the only

contract ever entered into between him and the defend-

ants in relation to any of said Anvil Creek claims; and

further says that the contract set forth in said answer

only relates to Discovery claim and claim No. 6 on Anvil

Creek, and that it was so understood by the parties to it

at the time it was written and signed, and that it was

also so understood at the same time that it had nothing

Avhatever to do with placer mining claim No. 1 Below

Discovery on Anvil Creek; and that the receipt set forth

in said answer has reference only to claim No. G Above

and Discovery Claim on Anvil Creek, and not to the con-

tract sued on in this action.

As I have already said in giving you a summary state-

ment of the issues you are now trying, the plaintiff claims

damages for breach of an alleged oral contract entered

into according to the complaint on or about June 15th,

1899, and according to I lie evidence, at a later date.
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As before stated, the defendants allege that the only

contract they ever entered into was a written contract

dated May 2d, 1899, and copied into the answer word for

word. They, the defendants, also claim that by the terms

of the written release, a copy of which is inserted in the

answer, the defendants were released from all liability

under said written contract.

Now, you are instructed that the legal effect of the

said written release is to cancel and extinguish all the lia-

bility of the defendants under all the covenants of said

written contract, and cannot be extended to embrace any

debts, damages or obligations incurred under any oral

contract between the parties.

It is incumbent upon the plaintiff, therefore, in this

case to show that the oral contract in regard to No. 1

Below was made as alleged in his complaint and the

breach thereof by the defendants, and that this contract

was separate from and independent of the written con-

tract in regard to No. 6 and Discovery claims, and that

at the time the written contract was made it was made

with reference only to Discovery and No. 6. On the other

hand, in order to defeat this claim of the plaintiff, the

defendants must show that the written contract was the

only contract made between the parties and that the re-

lease was executed as and was in fact a release of all

claims under that contract.

If the plaintiff shows you under the evidence that he

had an independent oral contract in regard to No. 1 Be-

low and that the defendants committed the breach there-

of, in the manner by plaintiff claimed, then the plaintiff
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will be entitled to a verdict at your bauds for whatever

damages you conclude from the evidence he has sustained.

^Yhen I say that the plaintiff and the defendants must

show these things, I mean, of course, that they must prove

them by a preponderance of the evidence.

You are instructed that the defendants, by paragraph

2 of their answer, admit that placer mining claim No. 1

Below Discovery on Anvil Creek was the sole property

of the defendant Lindeberg, but they also admit in said

paragraph that said claim was being mined by said de-

fendants as partners.

You are instructed that defendants in their answer hav-

ing admitted that they were mining partners, under the

law, any member of said partnership would have the right

to make and enter into an agreement with a third person

for any purpose which tended to open up and develop the

properties to be mined by the partners, and such agree-

ment would be binding upon all the partners although

made by only one of them. -J^

You are instructed that the admissions of one copart-

ner, when made within the line of business prosecuted

by (he partnership, are binding upon all of the members

composing the partnership akke. U

if you believe from the evidence that plaintiff, after

the signing of the written release offered in evidence by

defendants, employed one Prank Martin in the presence

of the defendant, Lindbloom, to work on No. 1 Below l>is-

covery, and Lindbloom made no objection to sucft employ-

ment, such fact would amounl in law t<> an admission by

silence, and may be taken in consideration by you in
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determining whether there was or wras not an outstand-

ing contract on claim No. 1 Below Discovery at that time.

You are further instructed that the defendants in this

case admit by "their pleadings that they were at all the

dates and times claimed by the plaintiff, copartners,

and that as such copartners they were engaged in op-

erating their property on Anvil Creek aforesaid as such

copartners; and if you should find from the evidence that

the defendant Eric O. Lindbloom, as one of such copart-

ners, and for and on behalf of said copartnership, en-

tered into a verbal contract with plaintiff, to the effect

that said defendants would pay plaintiff seven per cent

of all the net amount of gold and golddust and other

precious metals extracted from said property during the

year 1899, in consideration of plaintiff's services afore-

said, and that the plaintiff performed his services as

aforesaid until prevented by the defendants, that then,

if you so find, you must find for the plaintiff for such

amount of damages as the evidence may warrant.

If you believe from the evidence that the defendant

Lindbloom made an oral agreement with plaintiff to en-

ter upon, work and mine claim No. 1 Below7 Discovery

on Anvil, and agreed to pay plaintiff seven per cent of

the net amount of gold extracted therefrom during the

year 1899, and pursuant to such agreement plaintiff did

go upon said claim and commence to work thereon, but

was thereafter denied the privilege of continuing such

work by defendants, or any of them, then defendants

would be liable in damages to plaintiff for seven per cent

of the net amount of gold extracted from said claim dur-
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Lng said y«ar IS!)!), less the sum of .ft400.00, which plain-

tiff admits to have earned after July 20th, 1899, and if

you so find, from the evidence, your verdict will be for

plaintiff.

If, however, you find from the evidence that the de-

fendants never entered into the oral contract upon

which plaintiff rests his claim in this suit, but that they

entered into but one contract with the plaintiff for min-

ing, prospecting and developing their mining claims on

Anvil Creek, and for extracting the gold therefrom, that

being the written contract in evidence, and that they

have been released from all liability under said written

contract, then you will return a verdict for the defend-

ants,
j

You are the judges of the effect and value of all the

evidence addressed to you, but it is made the duty of the

Court to instruct you on all proper occasions, and you

are now instructed that your power of judging the effect

of evidence is not arbitrary, but it is to be exercised

with legal discretion and in subordination to the rules

of evidence. One of these rules is that you are not

bound to find a verdict in conformity with the declara-

tion of any number of witnesses which do not produce

conviction in your minds against a less number or other

evidence admitted on the trial, which is satisfying to

your minds. The purpose of hearing testimony is to en-

able you to determine the truth of the allegations made

upon one side and denied by the other, and you have a

righl to determine from the appearance of the witnesses

on tlic stand, their manner of testifying, their apparent
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candor and fairness, their apparent intelligence or want

of it, and from all the other surrounding circumstances

appearing in evidence on the trial, which witnesses are

more worthy of credit and to give credit accordingly.

You are instructed that a witness willfully false in

one part of his testimony may be distrusted by you in

others; and if you shall believe that any witness in this

case has willfully sworn falsely then you are at liberty

to distrust his entire testimony, except in so far as it

may be corroborated by other credible evidence or by

facts and circumstances proved on the trial.

You are instructed that in a civil case like this the

affirmative of the issue shall be proved by the party al-

leging it. And when the evidence is contradictor}7 your

verdict should be in accordance with the preponderance

of the evidence; you are instructed that the preponder-

ance of the evidence is not alone determined by the num-

ber of witnesses testifying to a particular fact or state

of facts. In determining upon which side the pre-

ponderance of the evidence is, you should take into con-

sideration the opportunity of the several witnesses for

seeing and knowing the things to which they testify,

their conduct and demeanor while testifying, their in-

terest or lack of interest, if any, in the result of the suit,

the probability or improbability of the truth of their

several statements, in view of all the other evidence,

facts and circumstances proved on the trial, and from

all these circumstances determine upon which side is

the weight or preponderance of the evidence. You are

instructed that in this case the affirmative of the issues
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is upon Hit' plain! ill" to prove the material allegations

of liis complainl and reply. On the oilier hand the af-

firmative of the issues is upon the defendants to estab-

lish the matters and things alleged in their affirmative

defense.

Foi] are instructed that if (he testimony of a witness

appears to be fair, and not unreasonable, and is consist-

ent with itself, and the witness has not been in any man-

ner impeached then yon have no right to disregard the

testimony of such witness from mere caprice and with-

out cause. It is your duty to consider the whole of the

evidence and to render a verdict in accordance with the

weight of all the evidence in the case.

You may now take the case, gentlemen, and retire to

your jury room; select one of your number as foreman;

and consider of your verdict.

Two forms of verdict are given you. When you shall

have agreed, you will have your foreman sign that form

which expresses your decision, and then you will return

into court with your verdict.

You may take with you the pleadings in the case as

well as the exhibits which have been introduced in evi-

dence.

Nome, Alaska, Sept. 8th, 1001.

ALFRED S. MOORE,

District Judge.

Be it further remembered that before the jury retired

to deliberate on its verdict, the defendants took certain

exceptions to the said instructions as follows:
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I.

Said defendants excepted to that part of the Court's

instructions which read as follows:

"As I have already said in giving you a summary state-

ment of the issues you are now trying, the plaintiff

claims damages for breach of an alleged oral contract

entered into according to the complaint on or about

June 15th, 1899, and according to the evidence, at a later

date."

II.

Said defendants except to that part of the Court's in-

structions which read as follows:

"As before stated, the defendants allege that the only

contract they ever entered into was a written contract

dated May 2d, 1899, and copied into the answer word for

word. They, the defendants, also claim that by the

terms of the written release, a copy of which is inserted

in the answer the defendants were released from all lia-

bility under said written contract."

III.

Said defendants excepted to that part of the Court's

instructions which read as follows:

"Now, you are instructed that the legal effect of the

said written release is to cancel and extinguish all the

liability of the defendants under all the covenants of

said written contract, and cannot be extended to em-

brace any debts, damages or obligations incurred under

any oral contract between the parties."
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IV.

S;ii<l defendants excepted to that pari of the Court's

instructions which read as follows:

"II is incumbent upon the plaintiff, therefore, in this

case to show that the oral contract in regard to No. 1

Below was made as alleged in his complaint and the

breach thereof by the defendants, and that this contract

was separate from and independent of the written con-

tract in regard to No. 6 and Discovery claims, and that

at the time the written contract was made it was made

with reference only to Discovery and No. C>. On the

other hand, in order to defeat this claim of the plaintiff,

the defendants must show that the written contract was

the only contract made between the parties and that the

release was executed as and was in fact a release of all

claims under that contract."

V.

Said defendants excepted to that part of the Court's

instructions which read as follows:

"If the plaintiff shows under the evidence that he had

an independent oral contract in regard to No. 1 Below

and that the defendants commit led the .(reach thereof,

in the manner by plaintiff claimed, then the plaintiff will

be entitled to a verdict at your hands for whatever dam-

ages you conclude from the evidence he has sustained."

VI.

Said defendants excepted to that part of the Court's

instructions which read as follows:
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"When I say that the plaintiff and the defendants

must shew these things, I mean, of course, that they

must prove them by a preponderance of the evidence."

VII.

Said defendants excepted to that part of the Court's

instructions which read as follows:

"You are instructed that defendants in their answer

having admitted that they were mining partners, under

the law, any member of said partnership would have the

right to make and enter into an agreement with a third

person for any purpose which tended to open up and

develop the properties to be mined by the partners, and

such agreement would be binding upon all the partners

although made by only one of them."

VIII.

Said defendants excepted to that part of the Court's

instructions which read as follows:

"You are instructed that the admissions of one co-

partner, when made within the line of business prose-

cuted by the partnership, are binding upon all of the

members composing the partnership alike."

IX.

Said defendants excepted to that part of the Court's

instructions which read as follows:

"If you believe from the evidence that plaintiff after

the signing of the written release offered in evidence by

defendants, employed one Frank Martin in the presence

of the defendant, Lindbloom, to work on No. 1 Below
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Discovery, and Lindbloom made no objections to such

employment, such fact would amount in law to an ad-

mission by silence, and may be taken into consideration

by yon in determining whether there was or was not an

outstanding contract on claim No. 1 Below Discovery at

that time."

X.

Said defendants excepted to that part of the Court's

instructions which read as follows:

"You are further instructed that the defendants in

this case admit by their pleadings that they were at all

the dates and times claimed by the plaintiff, copartners,

and that as such copartners they were engaged in op-

erating their property on Anvil Creek aforesaid as such

copartners; and if you should find from the evidence

that the defendant, Eric O. Lindbloom, as one of such co-

partners, and for and on behalf of said copartnership,

entered into a verbal contract with plaintiff, to the effect

that said defendants would pay plaintiff seven per cent

of all the net amount of gold and golddust and other

precious metals extracted from said property during the

year 1890, in consideration of plaintiff's services afore-

said and that the plaintiff performed his services as

aforesaid until prevented by the defendants, that then, if

you so find, you must find for the plaintiff for such

amount of damages as the evidence may warrant.''

XI.

Said defendants excepted to that part of the Court's

instructions which read as follows:
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"If you believe from the evidence that the defendant

Lindbloom made an oral agreement with plaintiff to

enter upon, work and mine claim No. 1 Below Discovery

on Anvil and agreed to pay plaintiff seven per cent of

the net amount of gold extracted therefrom during the

year 1890, and pursuant to such agreement plaintiff did

go upon said claim and commence to work thereon, but

was thereafter denied the privilege of continuing such

work by defendants, or any of them, then defendants

would be liable in damages to plaintiff for seven per

cent of the net amount of eold extracted from said claim

during said year 1899, less the sum of f400.00, which the

plaintiff admits to have earned after July 20th, 1899,

and if you so find, from the evidence, your verdict will

be for plaintiff."

XII.

Said defendants excepted to that part of the Court's

instructions which read as follows:

"If, however, you find from the evidence that the de-

fendants never entered into the oral contract upon

which plaintiff rests his claim in this suit, but that they

entered into but one contract with the plaintiff for min-

ing, prospecting and developing their mining claims on

Anvil Creek, and for extracting the gold therefrom, that

being the written contract in evidence, and that they

have been released from all liability under said written

contract, then you will return a verdict for the defend-

ants."
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XIII.

Said defendants excepted to thai part of the Court's

instructions which read as follows:

''You are the judges of the efleet and value of all the

evidence addressed to you, but it is made the duty of

the Court to> instruct you on all proper occasions, and

you are now instructed that your power of judging the

effect of evidence is not arbitrary, but is to be exercised

with legal discretion and in subordination to the rules

of evidence. One of these rules is that you are not

bound to find a verdict in conformity with the declara-

tions of an}^ number of witnesses which do not produce

conviction in your minds, against a less number or other

evidence admitted on the trial, which is satisfying to

your minds. The purpose of hearing testimony is to en-

able you to determine the truth of the allegations made

upon one side and denied by the other, and you have a

right to determine from the appearance of the witnesses

on the stand, their manner of testifying, their apparent

candor and fairness, their apparent intelligence or want

of it, and from all the other surrounding circumstances

appearing in evidence on the trial, which witnesses are

more worthy of credit and to give credit accordingly."

XIV.

Said defendants excepted to that part of the Court's

instructions which read as follows:

"You are instructed that a witness willfully false in

one part of his testimony may be distrusted by you in

others; and if you shall believe that any witness in this
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case has willfully sworn falsely then you are at liberty

to distrust his entire testimony, except in so far as it

may be corroborated by other credible evidence or by

facts and circumstances proved on the trial."

XV.

Said defendants excepted to that part of the Court's

instructions which read as follows:

"You are instructed that in a civil case like this the

affirmative of the issue shall be proved by the party al-

leging it. And when the evidence is contradictory your

verdict should be in accordance with the preponderance

of the evidence; you are instructed that the preponder-

ance of the evidence is not alone determined by the

number of witnesses testifying to a particular fact or

state of facts. In determining upon which side the

preponderance of the evidence is, you should take into

consideration the opportunity of the several witnesses

for seeing and knowing the things to which they testify,

their conduct and demeanor while testifying, their in-

terest or lack of interest, if any, in the result of the suit,

the probability or improbability of the truth of their

several statements, in view of all the other evidence,

facts and circumstances proved on the trial, and from

all these circumstances determine upon which side is

the weight or preponderance of the evidence. You are

instructed that in this case the affirmative of the issues

is upon the plaintiff to prove the material allegations

of his complaint and reply. On the other hand, the af-

firmative of the issues is upon the defendants to estab-
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lish the matters and things alleged in their affirmative

defense."

XVI.

Said defendants excepted to that part of the Court's

instructions which read as follows

:

"You are instructed that if the testimony of a witness

appears to be fair, and not unreasonable, and is consis-

tent with itself, and the witness has not been in any man-

ner impeached, then you have no right to disregard the

testimony of such witness from mere caprice and 'without

cause. It is your duty to consider the whole of the evi-

dence and to render a verdict in accordance with the

weight of all the evidence in the case."

And inasmuch as the foregoing matters and things do

not otherwise appear of record, the defendants present

this bill of exceptions and pray that the same may be

settled and allowed.

IRA D. ORTON,

Attorney for Defendants.

The foregoing bill of exceptions having been duly

served, presented for settlement and filed on Oct. 14th,

1904, being within the time allowed by law and extension

thereof made by orders of Court entered of record, and

the settlement of the same having by consent been con-

tinued from time to time until this 12th day of November,

1904, and said bill of exceptions being now found full,

true and correct is hereby settled and allowed.
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Done at Nome, Alaska, Nov. 12, 1904, in open court.

ALFRED S. MOORE,

Judge of the District Court, District of Alaska, Second

Division, before whom said cause was tried.

[Endorsed]: No. 1012. In the United States District

Court, in and for the District of Alaska, Second Division.

Julius Fallet, Plaintiff, vs. Erik O. Lindbloom et al., De-

fendant, Bill of Exceptions. Filed in the Office of the

Clerk of the United States District Court, Alaska, Second

Division, at Nome, Alaska, Nov. 12, 1901. Geo. V. Borch-

senius, Clerk. By Jno. H. Dunn, Deputy Clerk. Filed

in the Office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska, Oct.

14, 1901. Geo. V. Borchsenius, Clerk. By Jno. H. Dunn,

Deputy Clerk. Ira D. Orton, Esq., Attorney for Defend-

ants.

In the United States District Court for the District of

Alaska j Second Division.

JULIUS FALLET,
Plaintiff,

vs.

ERICK O. LINDBLOOM, et al.,

Defendants.

Assignment of Errors.

Come now the defendants in the above-entitled action,

and assign the following errors as having been committed

by the Court on the trial and in the proceedings in the
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above-entitled action, upon which the defendants intend to

and do rely upon their writ of error in the above-entitled

action.

1. The Court erred in refusing to give the following

instruction to the jury which was requested by the de-

fendants in writing

:

''The jury are instructed to find a verdict for defend-

ants."

2. The Court erred in giving the following instruction

to the jury

:

"As I have already said in giving you a summary state-

ment of the issues you are now trying, the plaintiff claims

damages for breach of an alleged oral contract entered

into according to the complaint on or about June 15th,

1899, and according to the evidence, at a later date."

3. The Court erred in giving the following instruc-

tions to the jury:

"As before stated the defendants allege that the only

contract they ever entered into was a written contract

dated May 2d, 1899, and copied into the answer word for

word. They, the defendants, also claim that by the terms

of the written release, a copy of which is inserted in the

answer, the defendants were released from all liability

under said written contract."

4. The Court erred in giving the following instruction

to the jury:

"Now, you are instructed that the legal effect of the

said written release is to cancel and extinguish all the

liability of the defendants under all the covenants of said

written contract, aud cannot be extended to embrace any
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debts, damages or obligations incurred under any oral

contract between the parties/'

5. The Court erred in giving the following instruction

to the jury

:

"It is incumbent upon the plaintiff, therefore, in this

case to show that the oral contract in regard to No. 1 Be-

low was made as alleged in his complaint and the breach

thereof by defendants, and that this contract was separ-

ate from and independent of the written contract in re-

gard to No. 6 and Discovery claims, and that at the time

the written contract was made it was made with refer-

ence only to Discovery and No. 6. On the other hand, in

order to defeat this claim of the plaintiff, the defendants

must show that the written contract was the only con-

tract made between the parties and that the release was

executed as and was in fact a release of all claims under

that contract."

6. The Court erred in giving the following instruction

to the jury:

"If the plaintiff shows you under the evidence that

he had an independent oral contract in regard to No. 1

Below and that the defendants committed the breach

thereof, in the manner by plaintiff claimed, then the

plaintiff will be entitled to a verdict at your hands for

whatever damages you conclude from the evidence he has

sustained."

7. The Court erred in giving the following instruc-

tion to the jury

:

"When I say that the plaintiff and the defendant must
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show these things, I mean, of course, that they must prove

them by a preponderance of the evidence."

8. The Court erred in giving the following instruction

to the jury:

"You are instructed that defendants in their answer

having admitted that they were mining partners, under

the law, any member of said partnership Mould have the

right to make and enter into an agreement with a third

person for any purpose which tended to open up and de-

velop the properties to be mined by the partners, and such

agreement would be binding upon all the partners al-

though made by only one of them/'

9. The Court erred in giving the following instruction

to the jury:

"You are instructed that the admissions of one co-

partner, when made within the line of business prose-

cuted by the partnership, are binding upon all the mem-

bers composing the partnership alike."

10. The Court erred in giving the following instruc-

tion to the jury:

"If you believe from the evidence that plaintiff, after

the signing of the written release offered in evidence by

defendants, employed one Frank Martin in the presence

of the defendant Lindblom, to work on No. 1 Below Dis-

covery, and Lindblom made no objections to such employ-

ment, such fact would amount in law to an admission by

silence, and may be taken into consideration by you in

determining whether there was or was not outstanding

contract on claim No. 1 Below Discovery at that time."
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11. The Court erred in giving the following instruc-

tion to the jury:

"You are further instructed that the defendants in this

case admit by their pleadings that they were at all

the dates and times claimed by the plaintiff, copartners,

and that as such copartners they were engaged in operat-

ing their property on Anvil creek aforesaid as such co-

partners; and if you should find from the evidence that

the defendant Eric O. Lindbloom, as one of such copart-

ners, and for and on behalf of said copartnership, entered

into a verbal contract with plaintiff, to the effect that

said defendants would pay plaintiff seven per cent of all

the net amount of gold and golddust and other precious

metals extracted from said property during the year 1899,

in consideration of plaintiff's services aforesaid, and that

the plaintiff performed his services as aforesaid until pre-

vented by the defendants, that then, if you so find, you

must find for the plaintiff for such amount of damages

as the evidence may warrant.

12. The Court erred in giving the following instruc-

tion to the jury

:

"If you believe from the evidence that the defendant

Lindbloom made an oral agreement with plaintiff to enter

upon, work and mine claim No. 1 Below Discovery on

Anvil, and agreed to pay plaintiff seven per cent of the

net amount of gold extracted therefrom during the year

1899, and pursuant to such agreement plaintiff did go

upon said claim and commence to work thereon, but was

thereafter denied the privilege of continuing such work

by defendants, or any of them, then defendants would be
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liable in damages to plaintiff for seven per cent of the

net amount of gold extracted from said claim during said

vcar 1899, less the sum of f400.00, which plaintiff admits

to have earned after July 20th, 1899, and if you so find,

from the evidence, your verdict will be for plaintiff."

13. The Court erred in giving the following instruction

to the jury

:

"If, however, you find from the evidence that the de-

fendants never entered into the oral contract upon which

plaintiff rests his claim in this suit, but that they entered

into but one contract with the plaintiff for mining, pros-

pecting and developing their mining claims on Anvil

creek, and for extracting the gold therefrom, that being

the written contract in evidence, and that they have been

released from all liability under said written contract,

then you will return a verdict for the defendants."

14. The Court erred in giving the following instruction

to the jury:

''You are the judges of the effect and value of all the

evidence addressed to you, but it is made the duty of the

Court to instruct you on all proper occasions, and you

are now instructed that your power of judging the effect

of evidence is not arbitrary, bin is It/ be exercised with

legal discretion and in subordination to the rules of evi-

dence. One of these rules is that you are not bound to

find a verdict in conformity with the declarations of any

number of witnesses which do not produce conviction in

your minds, against a less number of other evidence ad-

mitted on the trial, which is satisfying to your minds.

The purpose of hearing testimony is to enable you to de-
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termine the truth of the allegations made upon cue side

and denied by the other, and you have a right to determine

from the appearance of the witnesses on the stand, their

manner of testifying, their apparent candor and fairness,

their apparent intelligence or want of it, and from all the

other surrounding circumstances appearing in evidence

on the trial, which witnesses are more worthy of credit

and to give credit accordingly."

15. The Court erred in giving the following instruction

to the jury

:

"You are instructed that a witness willfully false in

one part of his testimony may be distrusted by you in

ethers; and if you shall believe that any witness in this

case has willfully sworn falsely then you are at liberty

to distrust his entire testimony, except in so far as it may

be corroborated by other credible evidence or by facts

and circumstances proved on the trial."

16. The Court erred in giving the following instruction

to the jury:

"You are instructed that in a civil case like this the

affirmative of the issue shall be proved by the party alleg-

ing it. And when the evidence is contradictory your ver-

dict should be in accordance with the preponderance of

the evidence; you are instructed that the preponderance

of the evidence is not alone determined by the number of

witnesses testifying to a particular fact or state of facts.

In determining upon which side the preponderance of the

evidence is, you should take into consideration the oppor-

tunity of the several witnesses for seeing and knowing

the things to which they testify, their conduct and de-
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meanor while testifying, their interest or lack of interest,

if any, in the result of the suit, the probability or im-

probability of the truth of their several statements, in

view of all the other evidence, facts and circu instances

proved on the trial, and from all these circumstances de-

termine upon "which side is the weight or preponderance

of the evidence.

"You are instructed that in this case the affirmative

of the issues is upon the plaintiff to prove the material

allegations of his complaint and reply. On the other

hand, the affirmative of the issues is upon the defendants

to establish the matters and things alleged in their affirm-

ative defense."

17. The Court erred in giving the following instruction

to the jury

:

"You are instructed that if the testimony of a witness

appears to be fair, and not unreasonable, and is consistent

with itself, and the witness has not been in any manner

impeached, then you have no right to disregard the testi-

mony of such witness from mere caprice and without

cause. It is your duty to consider the whole of the evi-

dence and to render a verdict in accordance with the

weight of all the evidence in the case."

18. The Court erred in permitting the plaintiff, as a

witness in his own behalf, to testify over the objection of

defendants as to an oral agreement claimed to have been

entered into by him in 1899 for the working of claim No.

1 Below on Anvil Creek after said witness had already

testified that he had theretofore entered into a contract in

writing for the working of the Anvil Creek properties of
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the defendant as appears from testimony of plaintiff

contained in the following portion of the bill of exceptions

:

"I first became acquainted with Anvil Creek about the

15th of April. About the first day of May, 1899, I made

arrangements with Messrs. Lindbloom, Lindeberg and

Brynteson, to work properties for them on Anvil Creek.

That arrangement was in writing. C. O. Lovell drew

that agreement.

At this point in the examination of the witness the fol-

lowing proceedings were had

:

Q. I will ask you, Mr. Pallet, if after entering into

this agreement, you moved up to Nos. 6 and Discovery

claim?

A. Yes, sir.

Q. Now, Mr. Fallett, I will ask you if at any time on

No. 6 and during the year 1899 you had any other agree-

ment with any member of the Pioneer Mining Company,

writh Mr. Lindbloom, Mr. Brinteson or Mr. Lindeberg?

Mr. ORTON.—We object to any other or further

agreement about working this property, unless it is in

writing; they cannot change this written agreement by

any oral agreement, or modify it in any way. We there-

fore object to this testimony as incompetent, irrelevant

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir.

Q. Please state what property was involved in this

latter agreement?
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Mr. OBTON.—We objed to any oilier or further

agreement about working this property, unless it is in

writing; they cannot change this written agreemenl by

any oral agreement or modify it in any way. We there-

fore object to this testimony as incompetent, irrelevant

and immaterial.

The COURT.—Object ion overruled.

(Exception was taken and allowed to defendants.)

A. No. 1 Below.

Q. Was this agreement reduced to writing?

A. No, sir.

Q. When and where was this agreement made and

with whom?

Mr. OBTON.—I want to object to that question also

as being wholly immaterial, irrelevant and incompetent,

and as tending to contradict the terms of the writing

agreement.

The OOUBT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Lindbloom.

(The witness then continued testifying:) This agree-

ment took place on No. in a tent at the camp about

! he first part of July, 1809, in the presence of Frank Mar-

tin, Mr. Lindbloom and myself; about the 3d or 4th of

July.

A1 this point in the examination of the witness the

following proceedings were had:

<2. Please state what was said at that time by Mr.
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Lindbloom and what was said by you at that time iu

reference to No. 1 Below?

Mr. ORTON.—That is objected to as being wholly ir-

relevant, incompetent and immaterial. If the}' are go-

ing now to try to prove another contract, we object, be-

cause while such contract might bind Mr. Lindbloom,

yet he had no authority to bind his copartners by any

such agreement as that.

The COURT.—Objection overruled, assuming that

they were copartners.

(Exception was taken and allowed the defendants.)

A. Well, Mr. Lindbloom says to me, he says, 'You

can get the same kind of lay on No. 1 Below, Julius, if

you want to go down and open up that claim; you can

get the same percentage for that, just the same as was

on No. G Above Discovery and for Discovery.' I told

him, 'All right, I will go down.' "

19. The Court erred in permitting the plaintiff as a

witness in his own behalf to testify over the objection

of defendants as to the value of the pay dirt and gravel

on No. 1 Below on Anvil Greek, as follows:

"Q. Were you able to tell the value of the pay dirt

and gravel on No. 1 Below on Anvil?

Mr. ORTON.—Objected to as immaterial, irrelevant

and incompetent, and not the proper way to qualify an

expert.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir.
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Q. Did yon pan and prospect No. 1 Below, the pay

gravel?

Mr. ORTON.—Objected to as leading, as incompetent,

irrelevant and immaterial.

The OOURT.—Objection overruled.

(Exception was taken and allowed to the defendants.)

A. Yes.

Q. Did you determine the width and depth of the pay-

streak on No. 1 Below?

Mr. ORTON.—Objected to as leading.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes.

Q. Well, Mr. Fallot, what was the value of the pay

that you found on that claim No. 1 Below?

Mr. ORTON.—Objected to as immaterial, irrelevant

and incompetent and not an element of the measure of

damages in this case.

The COURT.—We will admit it. Objection overruled.

(Exception was taken and allowed to defendants.)

A. Whore I prospected I got as high as eight dollars

to the pan."

20. The Court erred in permitting the plain! iff to tes-

tify in his own behalf over the objection of defendants

as follows:

"Q. I will ask you 1<> state what, if anything, did yon

do after you had prospected and run this drain ditch

toward working that claim?
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Mr. ORTOX.—I object to this question on the ground

that it is incompetent, irrelevant and immaterial, and

as not the proper way to question to prove damages

under his alleged agreement. We take the position that

it makes no difference what he did if there was any such

contract as lie alleges toward taking possession of the

claim, and object to the testimony as irrelevant and im-

material.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, I moved my camp from No. —— from Dis-

covery Claim on Anvil to Xo. 1 Below."

21. The Court erred in permitting the plaintiff to

testify in his own behalf over the objection of defend-

ants as to any difficulty he had with the defendant Lind-

blom as appears from the testimony of the plaintiff in

the bill of exceptions as follows:

"Q. Please state if after this rich claim was found,

that you have testified concerning if you had any diffi-

culty with any member of the company, Mr. Lindeberg

or Mr. Lindbloom, about working Xo. 1 Below and Xo. 6

and Discovery on Anvil?

Mr. ORTOX.—Objected to as irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir.

Q. Please state what difficulty arose, and with whom.
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Mr. QRTON.—Objected to as irrelevant, incompetent

;m<] immaterial.

The OOUJEtT.—Objection oven tiled.

(Exception was taken and allowed to defendants.)

A. With Mr. Lindbloom.

Q. Please state to the jury what the difficulty was.

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial, and not the proper way to prove it, and

as calling for a conclusion of the witness.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I had difficulty on No. 6 Above—I wTas working on

No. 6 claim and I went down to work on No. 1 Below

on that day when 1 made that contract with Mr. Lind-

bloom; I had written contract to work No. 6 and Dis-

covery Claim, and when I don't get much pay on No. C

I want to go down to No. 1 Below, and that day I go

down to No. 1 Below, so I want to go down on No. 1

Below and Mr. Lindbloom he objected; he says I had

better look out after No. 6, do some more work on No.

6 and Discovery, he says.

Mr. ORTON.—I move to strike out the testimony as

to what he stated of the substance of the written con-

tract.

The COURT.—Motion overruled; it is all by way of re-

cital of the trouble with the defendant which the wit-

ness is attempting to tell.

(Exception was taken and allowed to defendants.)

Q. Go on, Julius.
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A. So I was wanting to go down to No. 1 Below, and

he objected; be said I was doing all the mining on No.

1 Below because there Mas the most pay, he says. Mr.

Lindbloom he objected to that, he says, and he says,

'Yon better look out for No. 6 and do some work on No.

(V he says, 'where you have got a written contract,' he

says. So I got to quarreling with him for a day or two

and finally I told Mr. Lindbloom if he will give me

twelve hundred dollars for Discovery and No. 6 I would

sell him my percentage, but he objected and he said 'no.'

y. Sell him what for twelve hundred dollars?

A. Sell him my interest in No. 6 and Discovery.

Q. What was that interest for?

A. The seven per cent on Discovery and No. 6 and

what I am entitled to under the written contract."

22. The Court erred in not granting the motion of

defendants to strike out the answer to the question:

"What was that interest for?" the answer being, "The

seven per cent on Discovery and No. 6 that I am entitled

to under the written contract."

23. The Court erred in permitting the plaintiff to

testify in his own behalf over the objection of the de-

fendants as to employing men to go back and work on

No. 1 Below after executing the release to the defend-

ants, as follows:

"Q. I will ask you when you were in town and after

you gave this release on No. (5 and Discovery if you

employed any men to go back and work on No. 1 Be-

low?
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Mr. ORTON.—We object to that on the grounds that

it is irrelevant, incompetent and immaterial, and also

because it is extremely leading-

.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir."

24. The Court erred in permitting the plaintiff to

testify in his own behalf over the objection of the de-

fendants as to how mam- days he worked on No. 1 Be-

low, as follows:

"Q. Please state how many men, how many days did

you do on claim No. 1 Below? IIow many days did you

charge to No. 1 Below? I mean under this oral agree-

ment.

Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial, and assuming that he had charged any

day's work to No. 1 Below.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. About 20 days."

25. The Court erred in permitting the plaintiff to

testify in his own behalf over the objection of defend-

ants as to the conversation he claimed to have had with

defendant Lindbloom in the presence of Egan, Button

and Vandervort, as follows:

"Q. Will you please slate now what was said?

Mr. ORTON.—Objected to as incompetent, irrelevanl

and immaterial, and not binding upon the other defend-

ants, except Mr. Lindbloom.



vs. Julius Fallet. 115

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, Mr. Eagans and Mr. Lindbloom they were

trying to have a little quarrel about it—1 was asking

Mr. Lindbloom why he is not going to settle with me,

and Mr. Eagan, he says to Mr. Lindbloom, 'Lindbloom,

why don't you settle with Julius for No. 1 Below?' He

says, 'You know you come and you make offer to him of

seven per cent, and you get plenty of money from No.

1 Below, why don't you settle with him? You know you

own him seven per cent from that'; and Mr. Lindbloom

he said that one per cent was enough; that they have

taken out over a hundred thousand dollars from No. 1

and that one per cent was enough. That was about all

he said. But I said to him, 'But you offer me seven per

cent and that you will have to pay me.' Then he said,

'I want to see my partners, and I will settle this fall

with you.' And then when I came down about ten

days afterwards Mr. Lindbloom was out, and Mr. Linde-

berg and Mr. Brinteson also they was out—outside."

26. The Court erred in permitting the plaintiff to

testify in his own behalf over the objection of the de-

fendants as to the conversation claimed to have been

had by the plaintiff in the latter part of May with the

defendant Lindbloom in the Pioneer Saloon, in Nome, as

follows

:

"Q. Please state what, if anything, you said to him,

and what he said to you at that time about No. 1 Below

on Anvil?
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Mr. OlvTON.—Objected to as irrelevant, incompetent

and immaterial, and not binding upon the other defend-

ants, other than Lindbloom.

The COUliT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I told him about what he had said before he went

outside, that he shall settle with me last fall. 1 says

to him, 'Mr. Lindbloom, why did you go outside last

fall and not make a settlement with me for my per-

centage?' He said that he had to go out in a hurry and

he could not wait to settle with me, but when his part-

ners came in in the spring, that coming summer, that

he would see the matter through."

27. The Court erred in permitting the plaintiff to

testify in his own behalf over the objection of defend-

ants as to conversation claimed to have been had with

the defendant Lindbloom in 1900, the testimony of the

plaintiff in relation to said conversation being as fol-

lows:

"A. He told me that the claim is in the receiver's

hands and that they were in lots of trouble, and he

told me to wait until the thing was over and that he

would make it all right with me that year."

28. The Court erred in permitting the plaintiff to

testify in his own behalf over the objection of defend-

ants as to the conversation claimed to have been had

with the defendant Lindeberg in L901, at Durant &

Weir's place, the testimony being as follows:

"Q. What, if anything, did yon say to Mr. Lindeberg

about t his mat ter?
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Mr. ORTON.—Objected to as irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Mr. Lindeberg he introduced me to Mr. Durrant,

and he told Mr. Durrant that I was one of the four men

that open up their claims. I told him, 'Yes/ 'and you

still owe me seven per cent for Xo. 1 Below,' I said. Mr.

Lindeberg- said, he told me I would have to go to Mr.

Lindbloom about that; that he is the one that made

the contract with me."

29. The Court erred in overruling the objection of

the defendants as to the question propounded to the

plaintiff as a witness on his own behalf, which read as

follows:

"Q. I will ask you, Mr. Fallett, if you were at all

times during the year 1899, and after 3
tou made this

contract, ready and willing to work No. 1 Below, and

state whether or not you would have worked that claim,

unless prevented from so doing by the defendants?

Mr. ORTON.—Object to that as irrelevant, incompe-

tent and immaterial, and as leading.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes."

30. The Court erred in sustaining the objection of

the plaintiff to the question asked the plaintiff on cross-

examination which read as follows:
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Q. Bow many claims did Lindeberg, Lindbloom and

Brinteson have on Anvil crook in the summer of 1899

when they made this contract with yon?

Mr. FRAWLEY.—We object to that question. The

record is the best evidence.

The OOUEiT.—Objection sustained."

31. The Court erred in permitting the plaintiff to

testify in his own behalf over the objection of defend-

ants that there had been no clean-ups on No. 1 Below,

up to the 20th of July, 1899.

32. The Court erred in permitting the plaintiff to

testify in his own behalf over the objection of defendant

that sluicing had not commenced on No. 1 Below on

the 20th day of July, 1899.

33. The Court erred in overruling the objection inter-

posed by defendants to the question propounded to the

plaintiff as a witness on his own behalf, which question

and the objection and answer thereto are as follows:

"Q. Please state whether or not any money was due

to you at that time from No. 1 Below?

Mr. ORTON.—Objected to on the ground that it is irrel-

evant, incompetent and immaterial, and has no bearing

whatsoever upon the question of the release from this con-

tract

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. No, sir."

34. The Oourl erred in not granting the motion of the
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defendants to strike out certain parts of the testimony of

the plaintiff, which motion was as follows

:

Mr. ORTON.—Now, at this time, I would like to move

the Court to strike out the testimony of this witness, all

evidence which has been objected to by me, and in rela-

tion to his having entered into an oral contract subse-

quent to this written contract, to receive a certain per-

centage on No. 1 Below. And for grounds of this motion

is that this oral contract tends to change and vary the

terms of the written contract and is about the same sub-

ject matter."

35. The Court erred in overruling the objection inter-

posed by the defendants to the question asked the witness

Frank Martin, the question, objection thereto and an-

swer thereto being as follows:

"Q. Please state if you ever at any time heard any

agreement entered into between Mr. Fallet and Mr. Lind-

blooni for the working of No. 1 Below on Anvil Creek?

Mr. ORTON.—Objected to on the ground that any

agreement entered into between Mr. Fallet and Mr. Lind-

bloom is irrelevant, incompetent and immaterial, and be-

cause the question calls for a modification by oral evi-

dence of the terms of a written contract and agreement in

regard to the same subject matter, and in force and effect

at the same time, and also to the form of the question, on

the grounds that the same is leading.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, I did."
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36. The Court erred in overruling the objection inter-

posed by the defendants to the question asked the witness

Frank Martin, which question, together with the objec-

tion and answer thereto, are as follows

:

"Q. Please state what took place and what was said

at that time with reference to this agreement?

Mr. ORTON.—We object to that as calling for oral evi-

dence which would tend to change and modify the terms

of a written agreement between the same parties which,

as already appears by the evidence, was then in full force

and effect, and this is therefore irrelevant, incompetent

and immaterial.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, it was just as we were getting up in the

morning, and we had had breakfast and the men had went

to work—that was the morning I started in for packing

for Mr. Lindeberg and Mr. Lindbloom, for the company,

and just about then Mr. Lindbloom says to Julius, he

says, 'Julius,' he says, 'look at here at what I am Hoing

for you.' He says, 'I give you a lay on No. C and Dis-

covery Claim, on Anvil for seven per cent,' he says, 'and

now I want you to go down to No. 1 Below and open up

that claim, and I will give you the same percentage as

you are getting on these two claims'; so at that period

Julius, he says, 'I will go you, Lindbloom,' and he went

down that very same morning, down the creek to No. 1

Below, and I went down myself with him, or an hou:*

or I w<> right afterwards. I went down about eleven o'clock

because I started in to packing that very day, so I went
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down there that same morning, on my way to town—

I

had four dogs with me, and then went back up to No. o

that night and slept there and brought my four dogs with

me."

37. The Court erred in overruling the objection inter-

posed by the defendants as to the question asked the wit-

ness Frank Martin, said question, the objection and an-

swer thereto, being as follows

:

"Q. Please state to this jury when about that took

place, and the contentions of that disagreement, which

took place over the working of No. 1 Below Discovery

Claim on Anvil between Mr. Fallet and Mr. Lindbloom?

Mr. ORTON.—We object to this as wholly irrelevant,

incompetent and immaterial ; incompetent for the purpose

of contradicting either the written or the oral agreement

or statement.

A. Well, I come to No. 6 camp one night, and I wanted

to quit. I wanted to settle for my packing, because they

didn't do what they had promised they would do, and

Mr. Fallet and Mr. Lindbloom was both there at the camp,

and they were discussing about No. 1 Below and No. 6

and Discovery Claims on Anvil, and I seen that they

were having a little racket, and so I spoke to Mr. Fallet,

and I says, 'What is the matter, Julius?' and he says,

'Mr. Lindbloom has been after me for a couple of days

because I have taken the men down from No. 6 to No. 1

Below/ he says.

Q. Was Mr. Lindbloom there at the time?

Mr. ORTON.—I object to any statement made by Mr.
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Pallet to this witness on the ground that the same is in-

competent, irrelevant and immaterial, if the Court please.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Mr. Fallel he says, he told him, lie says to me, 'Mr.

Lindbloom has been after me for a couple of days be-

cause I took the work to No. 1 Below Discovery; he wants

me to work all the time on No. 6 and Discovery claim/

he says. 'Now, he has been after me, and I tell you

what I am going to do ; I want to go to work and sell my

interest I have got in No. 6 and Discovery claims.' So at

that time Mr. Lindbloom said—while Julius had been

talking to me, after that Mr. Fallet said to Mr. Lind-

bloom, he says, 'Lindbloom, I will tell you what I will do

;

if you will give me twelve hundred dollars for my per-

centage on No. and Discovery I will give you a release/

So Mr. Lindbloom says, 'No, I won't do that.' He says,

'That is too much money.' So the next morning I got

up and came down town again, and that next night I did

not go back to camp, and then the next day the first

thing I knew I saw7 Mr. Lindbloom and Mr. Fallet and

Mr. Brynteson down to town, and about two or three

hours I saw Mr. Lindbloom, and Mr. Lindbloom and I had

dinner together, and he says to me that Fallet had sold

out for twelve hundred dollars, his interest in No. 6 and

Discovery claims."

38. The Court erred in not granting the motion of de-

fendants to strike out the answer to the question pro-

pounded to witness Prank Martin which read as follows:

"Q. What did Mr. Lindbl n tell you?" The answer
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thereto being : "A. He said : 'They bought out Julius on

No. 6 and Discovery/'

39. The Court erred iu not sustaining the objection of

the defendants interposed to the question asked the wit-

ness Frank Martin, the question, objection and answer

thereto being as follows

:

"I will ask you if after Fallet sold out his interest in

No. 6 and Discovery, if you know whether or not he em-

ployed any men to go to work on No. 1 Below Discovery

on Anvil?

Mr. ORTON.—I object to this question as presuppos-

ing something which has not been testified to, also as

leading, and also object to the use of the words 'sold out

his interest,' there being no evidence that he ever had any

interest, or ever sold out any interest, it being merely an

attempt to confuse this release in the minds of the jury

with selling out an interest, and I object to counsel at-

tempting to contradict the terms of this release by the

term, 'sold out his interest.'

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Yes, sir, he hired me."

40. The Court erred in overruling the objection inter-

posed by the defendants to the question asked the witness

Tom Eagan, question, objection and answer being as fol-

lows:

"Q. Do you know about the width of the paystreak

uncovered by Fallet on No. 1 Below?

Mr. ORTON.—That is objected to as incompetent, irrel-



1:M Erik 0. Undblom et al.

evanl and immaterial, if the Court please, and not the

proper way to prove the measure of damages in this case.

The COURT.—Objection overruled.

(Exception taken and allowed to defendants.)

A. I should judge it would be about one hundred feet.
!?

41. The Court erred in permitting the witness Tom

Eagan to testify over the objection of the defendants in

regard to conversation in relation to No. 1 Below on An-

vil, claimed to have taken place between Julius Fallet and

the defendant Lindbloom in the tent on No. 8 on Anvil

creek. The questions, objections and answers being as

follows

:

"Q. Now, please tell this jury and the Court what

that conversation was.

Mr. ORTON.—That is objected to as irrelevant, incom-

petent and immaterial, also for the reason that it is for

the purpose of attempting to change, vary and alter a

written agreement between the parties.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, it was concerning a percentage on No. 1 Be-

low on Anvil.

Q. State all that Mr. Fallet said and what Mr. Lind-

bloom said in that conversation.

Mr. ORTON.—That is objected 1<> as irrelevant, incom-

petent and immaterial, also for the reason that is for

the purpose of attempting io change, vary and alter a

written agreement between the parties, and also on behalf
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of the other defendants other than Lindbloom, that what

Mr. Lindbloom said there could not bind the other de-

fendants.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. Well, at first Mr. Lindbloom started in and denied

it, and then Fallet and him talked it over, and then I says

to Mr. Lindbloom, I says, 'Lindbloom, you know very

well that you promised him seven per cent on No. 1 Below,'

and then Mr. Lindbloom said that he had promised him

seven per cent, but that one per cent would be enough."

42. The Court erred in overruling the objection of the

defendants interposed to the question propounded to the

witness J. D. Morgan, the question, objection and answer

being as follows

:

"Q. Please state whether or not Mr. Lindbloom, Mr.

Lindeberg or Mr. Brynteson, ever informed you that he

was operating on No. 1 Below on Anvil Creek.

Mr. ORTON.—Objected to as irrelevant, incompetent

end immaterial.

The COURT.—Objection overruled.

A. Mr. Lindbloom told me that he had employed Mr.

Fallet to open up No. 1 Below on the same terms that he

had employed him to open up Discovery and No. 6."

43. The Court erred in permitting the witness R. J.

Parks to testify over the objection of the defendants in

relation to the negotiations claimed to have been had by

him in July, 1899, in relation to No. 1 on Anvil Creek,

the questions, objections and answers being as follows

:
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"Q. Please state what those negotiations were?

.Mr. ORTON.—Objected i<> as incompetent, irrelevant,

and immaterial, and not binding in any war, because the

time Mr. Pallet entered into this oral contract is prior, if

at all, to these negotiations, and also because it is trying

to contract the terms of a written contract or to alter

and change the terms, and it don't tend to prove the execu-

tion of the oral contract.

The COUKT.—Objection overruled.

(Exception was taken and allowed to defendants.)

A. I was negotiating with them for the purchase of

No. 1 Below; the price was made on the claim, and Mr.

Iiindeberg told me that I would have to take Julius Fallet

with the claim; that he had a contract with them, and

that he went with the claim.

Q. Did he tell you what contract he had with them?

A. Yes, sir.

Q. Please state what was said in regard to that?

Mr. ORTON.—Objected to for the reason that it is irrel-

evant, incompetent and immaterial, being for the purpose

of contradicting the terms of a written contract.

The COURT.—Objection overruled.

(Exception was taken and allowed to defendants.)

Q. He told me that Mr. Fallet had a seven per cent in-

terest in the claim, in any gold that was taken out during

the year '99."

44. The complaint does not state facts sufficient to con-

stitute a cause of action, and the Court therefore erred in

entering judgment.
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Wherefore, said defendants pray that said judgment

may be reversed and a new trial granted herein.

IRA D. ORTON,

Attorney for Defendants.

[Endorsed]: No. 1042. Original. In the United

States District Court for the District of Alaska, Second

Division. Julius Fallet, Plaintiff, vs. Erick O. Lindbloom

et al., Defendant. Assignment of Errors. Filed in the

office of the clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. Nov. 16, 1904.

Geo. V. Borehsenius, Clerk. By Jno. H. Dunn, Deputy

Clerk. Ira D. Orton, Attorney for Defendants.

In the United State* District Court for the District of Alaska,

Second Division.

JULIUS FALLET,
Plaintiff,

vs.

ERICK O. LINDBLOOM et al.,

Defendants.

Petition for Writ of Error and Order Allowing Same.

The defendants in the above-entitled action, feeling

themselves aggrieved by the judgment made and entered

against them and in favor of plaintiff, hereby pray the

Court to allow them a writ of error to the United States

Circuit Court of Appeals for the Ninth Circuit, and to

review- the said judgment, and further pray that an order
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be made fixing- (he amount of security to be given by the

defendants on said writ of error.

Dated, Nome, Alaska, November 16th, 1904.

IRA D. ORTON,

Attorney for said Jafet Lindeberg, Erik O. Lindblom and

John Brynteson.

Order.

Now, on this 16th day of November, 1901, it is ordered

that said writ of error be allowed as prayed for, the said

Lindeberg, Lindblom and Brynteson to give a bond in

the sum of two thousand dollars, which shall operate as a

supersedeas.

Done at Nome, Alaska, November 16th, 1904.

ALFRED S. MOORE,
Judge United States District Court, District of Alaska,

Second Division.

[Endorsed] : No. 1042. Original. In the United States

District Court, for the District of Alaska, Second Di-

vision. Julius Pallet, Plaintiff, vs. Erick O. Lindbloom

et al., Defendant. Petition for Writ of Error and Order

Allowing Same. Filed in the office of the clerk of the

United States District Court, Alaska, Second Division, at

Nome, Alaska. Nov. 16, 1904. Geo. V. Borchsenius,

Clerk. By Jno. H. Dunn, Deputy Clerk. Ira D. Orton,

Attorney for Defendants. Vol. 2, Orders and Judgments,

page 590.
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In the United States District Court for the District of Alaska,

Second Diri.sion.

JULIUS FALLET,
Plaintiff,

vs.

E'RIOK O. LINDBLOOM et al.,

Defendants.

Bond on Writ of Error.

Know all men by these presents: That we, Jafet Linde-

berg, Erik O. Lindbloom and John Brynteson, as prin-

cipals, and Eugene Chilberg and J. J. Oole, as sureties,

are held and firmly bound unto Julius Fallet, plaintiff

in the above-entitled action, in the sum of two thousand

dollars, for the payment of which well and truly to be

made, we bind ourselves, our and each of our heirs,

executors, administrators and assigns, firmly by these

presents.

Sealed with our seals and dated this 16th day of No-

vember, 1904.

Whereas, lately at a session of the United States

District Court, in an action pending in said court be-

tween Julius Fallet, plaintiff, and Jafet Lindeberg,

Erik O. Lindbloom and John Brynteson, defendants, a

judgment was on September 17th, 1904, rendered and

entered in favor of said plaintiff and against said de-

fendants for the sum of one thousand dollars and costs

of suit, and said defendants having obtained from said

District Court an order allowing a writ of error to the
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United States Oircuil Court of Appeals for the Ninth

Circuit to review said judgment, and a citation directed

to said Julius Pallet is about to be issued citing and

admonishing him to be and appear at the United States

Circuit Court of Appeals for the Ninth Circuit, at San

Francisco, State of California.

Now, therefore, the condition of the above obligation

is such that if the said Lindeborg, Lindbloom and Bryn-

teson, defendants, shall prosecute their said writ of er-

ror to effect and answer all damages and costs if they

fail to make their plea good, then this obligation shall

be void; otherwise it shall remain in full force and ef-

fect.

JAFET LINDEBERG. [Seal]

ERIK O. LINDBLOM. [Seal]

JOHN BRYNTEISON. [ Seal ]

By IRA D. ORTON,

Their Attorney in Fact.

EUGENE CHILBERG. [Seal]

J. J. COLE. [Seal]

United States of America,^

Lss.
District of Alaska. y

Eugene Chilberg and J. J. Cole, being first duly sworn,

each deposes and says, that he is one of the sureties to

the foregoing bond. That lie is worth the sum of four

thousand dollars over and above all debts and liabilities

and exclusive of property exempt from execution.

EfUiOEINE CHILBERG.

J. J. COLE.
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Subscribed and sworn to before rne this 16th day of

November, 1904.

[Notarial Seal] L. F. THOMAS,

Notary Public iu and for the District of Alaska, Resid-

ing at Nome.

The foregoing bond is approved this 16th day of No-

vember, 1904, at Nome, Alaska.

ALFRED S. MOORE,

Judge of the United States District Court, District of

Alaska, 2d Division.

[Endorsed] : No. 1042. In the United States District

Court, for the District of Alaska, Second Division.

Julius Fallet, Plaintiff, vs. Jafet Lindeberg et al., De-

fendants. Bond on Writ of Error. Filed in the office

of the clerk of the United States District Court, Alaska,

Second Division, at Nome, Alaska. Nov. 16, 1904. Geo.

V. Borchsenius, Clerk. By John H. Dunn, Deputy Clerk.

Ira D. Orton, Attorney for . Recorded Vol.

3, P. IS, Civil Bonds.
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In the District Court, in and for the District of Alaska,

Second Division*.

JULIUS PALLET,
Plaintiff,

vs.

EiRIOK O. LINDBLOM, JAFET I No . 1042,

LINDEBERG, JOHN BRYNTESON /
civi1 '

and the PIONEER MINING COM-
PANY,

Defendants.

Clerk's Certificate to Transcript.

I, Geo. V. Borehsenius, clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 107, both inclu-

sive, is a true and exact transcript of the complaint,

answer, reply, verdict, judgment, bill of exceptions, as-

signment of errors, petition for writ of error and order

allowing same, and of the whole thereof as appears

from the records and files in my office at Nome, Alaska,

in the case of Julius Fallot vs. Erick O. Lindblom, Jafet

Lindeberg, John Brynteson and the Pioneer Mining

Company, No. 1042—Civil; and further certify that the

original writ of error and the original citation in the

above-entitled cause are attached to this transcript.

Cost of transcript, $32.00, paid by Ira D. Orton, at-

torney for defendants.
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In witness whereof, I have hereunto set my hand and

affixed the seal of said Court this 21st day of December,

A. D. 1904.

[Seal] GEO. V. BORCIISEiNIUS,

Clerk.

By Angus McBride,

Deputy Clerk.

In the United States District Court for the District of Alaska,

Second Division.

JULIUS FALLET,
Plaintiff,

vs.

ERICK O. LINDBLOOM et al.,

Defendants.

Writ of Error.

United States of America,^

vss.
District of Alaska.

The President of the United States of America, to the

Honorable, the Judge of the United States District

Court, for the District of Alaska, Second Division,

Greeting:

Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

District Court, before you, between Julius Fallet, plain-

tiff, and Erik O. Lindblom, Jafet Lindeberg and John

Brynteson, defendants, a manifest error hath happened

to the great damage of the said Erik O. Lindblom,
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Jafet Lindeberg and .John Rrynteson, plaintiffs in er-

ror, as by their complaint appears.

We, being- willing that error, if any hath been, should

be duly corrected and full and speedy justice be done

to the parties aforesaid in this behalf, do command you,

if judgment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid, and all things concerning the same, to

the Justices of the United States Circuit Court of Ap-

peals for the Ninth Circuit, in the city and county of

San Francisco, in the 'State of California, together with

this writ, so as to have the same at the said place in

said Circuit on the 15th day of December, 1904, that

the record and proceedings aforesaid being inspected,

the said Circuit Court of Appeals may cause further to

be done therein to correct these errors what of right,

and according to the laws and customs of the United

States, should be done.

Witness, the Honorable MELVILLE W. FULLER.,

Chief Justice of the Supreme Court of the United States,

this 16th day of November, 1904.

Attest my hand and seal of the United States District

Court for the District of Alaska, Second Division, at the

clerk's office at Nome, Alaska, this 10th day of Novem-

ber, 1904.

[Seal] CEO. V. BORCHSENIUS,

Clerk of the United States District Court, for the Dis-

t ii»t of Alaska, Second Division.

By Jno. H. Dunn,

Deputy Clerk.
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Allowed this 16th day of November, 1004.

ALFRED Si. MOORE,

Judge of the United States District Court, for the Dis-

trict of Alaska, Second Division.

[Endorsed]: 1042. Original. In the United States

District Court, for the District of Alaska, Second Divi-

sion. Julius Fallet, Plaintiff, vs. Erick O. Lindbloom

et al., Defendants. Writ of Errors. Filed in the office

of the clerk of the United States District Court, Alaska,

Second Division, at Nome, Alaska. Nov. 16, 1904. Geo.

V. Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.

In the United States District Court for the District of Alaska,

Second Division,

JULIUS FALLET, \

Plaintiff,
j

vs.
(

ERICK O. LINDBLOOM et al.,

Defendants.

Citation.

United States of America,
^
Las.

District of Alaska.
\j

The President of the United States of America, to

Julius Fallet, Greeting:

You are hereby cited and admonished to be and appear

at the United States Circuit Court of Appeals, for the

Ninth Circuit, to be holden at the city and county of
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San Francisco, in the State of California, on the 15th

day of December, 1904, pursuant to a writ of error filed

in the clerk's office of the United States District Court

for the District of Alaska, Second Division, wherein

Erik O. Lindbloni, Jafet Lindeberg and John Brynteson

are plaintiffs in error, and you are defendant in error,

to show cause, if any there be, why judgment in the said

writ of error mentioned should not be corrected, and

speedy justice should not be done to the parties in that

behalf.

Witness, the Honorable MELVILLE W. FULLEiR,

Chief Justice of the Supreme Court of the United States

of America, this lGth day of November, A. D. 1904, and

of the Independence of the United States the one hun-

dred and twenty-ninth.

ALFRED S. MOORE,

Judge of the United States District Court, for the Dis-

trict of Alaska, Second Division.

[Seal] Attest: GEO. V. BORCHSENIUS,

Clerk.

By Jno. H. Dunn,

Deputy.

Personal service of the foregoing citation made on me,

and the receipt of a copy thereof admitted this 16th day

of November, 1904.

JAMES FRAWLEY,
Attorney for Defendant in Error.
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[Endorsed] : Original. 1042. In the United States

District Court, for the Districl of Alaska, Second Divi-

sion. Julius Pallet, Plaintiff, vs. Erick O. Lindbloom

et al., Defendants. Citation. Filed in the office of the

clerk of the United States District Court, Alaska, Sec-

ond Division, at Nome, Alaska. Nov. 17, 1904. Geo.

V. Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.

[Endorsed]: No. 1194. United States Circuit Court

of Appeals for the Ninth Circuit. Erik O. Lindblom,

Jafet Lindeberg and John Brynteson, Plaintiffs in Er-

ror, vs. Julius Fallet, Defendant in Error. Transcript

of Record. Upon Writ of Error to the United States

District Court for the District of Alaska, Second Divi-

sion.

Filed April 12, 1905.

F. D. MONCKTON,

Clerk.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

ERIK O. LINDBLOM, et al.,

Plaintiffs in Error
vs. \,

JULIUS FALLET,

Defendant in Error. „

On Writ of Error to the United States District Court for the District

of Alaska, Second Division.

BRIEF FOR PLAINTIFFS IN ERROR.

STATEMENT OF THE CASE.

Lindblom, Lindeberg and Brynteson, the plaintiffs

in error, were co-partners, engaged in mining in the

Nome Mining District, Alaska, and owned four

claims on Anvil Creek in that district, known as Dis-

covery, No. i Above, No. 6 Above, and No. i Below

(Tr., p. 41). It is alleged in the complaint that Lind-



blom, for the partnership, on June 15, 1899, agreed

verbally with Fallet, the defendant in error (the

plaintiff below) that the latter was to take charge of,

prospect, open up, develop and work No. 1 Below, and

was to receive seven per cent of the net amount of the

gold extracted therefrom during the year 1899 in com-

pensation for his services (p. 6).

In their answer the defendants (here plaintiffs in

error) denied this agreement and alleged that the only

contract ever made with the plaintiff was one in writ-

ing dated May 2, 1899, by which it was agreed that he

was to give his attention and labor to the development

of their Anvil Creek property, and as compensation

h,e was to receive seven per cent of the net output on

claims No. 6 Above and Discovery, the agreement to

be in effect until the claims were worked out, and fur-

ther alleged that on July 20, 1899, he had given them

a release from all liability under this contract (pp.

11, 12). The making of this contract was admitted

by the reply, but plaintiff affirmatively alleged that at

the time it was made it was mutually understood that

it did not relate to No. 1 Below (p. 15).

At the trial Fallet testified that after making this

contract in writing he went upon claims No. 6 Above

and Discovery and worked upon them (pp. 21, 28).

During the first part of July Lindblom said to him:

" You can get the same kind of lay on No. 1 Below, if

"you want to go down and open up that claim; you

" can get the same percentage for that, just the same as



" on No. 6 Above Discovery and for Discovery."

Fallet answered: "All right, I will go down 1
' (pp.

23, 24). He went down the next morning, put men

to work on No. 1 Below (pp. 24-26), and worked there

for twenty days (p. 31). Lindblom afterwards ob-

jected to him working on No. 1 Below, telling him he

had better look out for No. 6 Above and Discovery,

that he was doing all the mining on No. 1 Below be-

cause there was the most pay on that claim (p. 28).

He and Lindblom quarreled for a day or two, and he

told the latter that he would sell him his interest in

Discovery and No. 6 Above for $1200 (p. 29). He

then came to town and the partnership paid him $1200,

and he gave the release (p. 29). The next day he

hired a man and went back to No. 1 Below. Linde-

berg was there and would not permit him to go on this

claim and he did no further work on it (p. 30). On

cross-examination the plaintiff identified the written

contract and release and testified that at the time of

the execution of the former the defendants had the

four claims on Anvil Creek (pp. 39-41, 56). Other

witnesses for plaintiff substantially testified to the same

facts, while the making of the alleged verbal contract

was contradicted by defendant's witnesses.

At the conclusion of the evidence the defendants

requested an instruction to the jury to find a verdict

for the defendants. This instruction was refused (p.

81). Thereupon, the Court instructed the jury, first



stating the issues and charging in part as follows

(pp. 84-86):

"The plaintiff denies that the contract set forth

in defendants' answer was the only contract ever

entered into betwreen him and the defendants in re-

lation to any of said Anvil Creek claims; and fur-

ther says that the contract set forth in said answer
only relates to 1 Discovery claim and claim No. 6

on Anvil Creek, and that it was so understood by
the parties to it at the time it was written and sign-

ed, and that it was also so understood at the same
time that it had nothing whatever to do with placer

mining claim No. 1 Below Discovery, on Anvil
Creek. * * *

"The plaintiff claims damages for breach of an

alleged oral contract, entered into according to the

complaint on or about June 15th, 1899, and accord-

ing to the evidence, at a later date. * * *

"It is incumbent upon the plaintiff, therefore, in

this case, to show that the oral contract in regard

to No. 1 Below was made as alleged in his com-
plaint and the breach thereof by the defendants,

and that this contract was separate from and inde-

pendent of the written contract in regard to No. 6

and Discovery claims, and that at the time the writ-

ten contract was made it was made with reference

only to Discovery and No. 6. On the other hand,

in order to defeat this claim of the plaintiff, the

defendants must show that the written contract was
the only contract made between the parties and
that the release was executed as and was in fact a

release of all claims under that contract. * * *

"When I say that the plaintiff and the defend-

ants must show these things, I mean, of course, that

they must prove them by a preponderance of the

evidenqe."



The jury found for the plaintiff in the sum of $1000

(p. 17), and judgment was entered for this sum and

costs taxed at $243.90 (p. 18).

ASSIGNMENT OF ERRORS.

Plaintiffs in error rely upon the following specifica-

tions of error:

1. The Court erred in refusing to give the follow-

ing instruction to the jury, which .was requested by the

defendants in writing:

"The jury are instructed to find a verdict for de-

fendants."

2. The Court erred in giving the following instruc-

tion to the jury:

"As I have already said in giving you a sum-
mary statement of the issues you are now trying,

the plaintiff claims damages for breach of an alleg-

ed oral contract entered into according to the com-
plaint on or about June 15th, 1899, and according

to the evidence at a later date."

5. The Court erred in giving the following instruc-

tion to the jury:

"it is incumbent upon the plaintiff, therefore, in

this case to show that the oral contract in regard to

No. 1 Below was made as alleged in his complaint

and the breach thereof by defendants, and that

this contract was separate from and independent of

the written contract in regard to No. 6 and Dis-

covery claims, and that at the time the written con-



tract was made, it was made with reference only to

Discovery No. 6. On the other hand, in order to

defeat this claim of the plaintiff, the defendants
must show that the written contract was the only
contract made between the parties and that the re-

lease was executed as and was in fact a release of

all claims under that contract."

7. The Court erred in giving the following in-

struction to the jury:

"When I say that the plaintiff and the defend-
ants must show these things, I mean, of course, that

they must prove them by a preponderance of the

evidence."

BRIEF OF ARGUMENT.

I.

A PEREMPTORY INSTRUCTION TO FIND FOR DEFEND-
ANTS SHOULD HAVE BEEN GIVEN, FOR THE PLAIN-
TIFF WHOLLY FAILED TO PROVE THE ALLEGED CON-
TRACT.

The written contract of May 2, 1899, is as follows

(p. 11):

"Cape Nome Pioneer Mining Company.

"Know all men by these presents: That we, Erik
O. Lindblom, John Brynteson and Jafet Lindeberg,

parties of the first part, and Julius Fallet, party of

the second part, do hereby agree that said party of

the second part shall give his undivided attention

and labor to the parties of the first part in the de-

velopment of their Anvil Creek property and as

remuneration to said party of the second part, said



parties of .the first part do hereby agree that they

will give said party of the second part seven (7)
percentum of the net output of claims No. 6 Above
and Discovery claim on Anvil Creek.

''This agreement shall hold good until said

clajims are worked out, and if sold prior to that

time the same percentum of the selling price is to

be paid to said party of the second part.

"Entered into this second day of May, one thou-

sand eight hundred and ninety-nine, at Anvil City,

Alaska.

"ERIK O. LINDBLOM,
"JOHN BRYNTESON,
"JAFET LINDEBERG,
"JULIUS FALLET."

The release of this contract was not given until July

20 following. The alleged oral agreement was en-

tered into on the 3d or 4th of July (p. 23). Conse-

quently, the written contract was in existence and valid

at the time of the making of the oral agreement.

The written contract provides that Fallet is to give

his attention and labor to the partnership in the devel-

opment of their Anvil Creek property, and is to re-

ceive as remuneration seven per cent of the net output

of claims No. 6 and Discovery. At the time of the

execution of this contract, Fallet testified their Anvil

Creek property consisted of four claims: Discovery,

No. 1 Above, No. 1 Below and No. 6 Above.

By the express terms of this contract Fallet was ob-

ligated to work on all these claims, his wages to be

seven per cent of the output of Discovery and No. 6
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Above only. In entering into the alleged oral agree-

ment, he undertook to do nothing which he had not

already undertaken to do. The undertaking by the

partnership to pay him seven per cent of the output of

No. i Below was clearly without consideration.

It is alleged in the reply that at the time of the exe-

cution of the written contract, it was understood by

the parties that it did not apply to No. I Below. No
evidence of such understanding was introduced, and

it would have been inadmissible if offered, for the con-

tract being in writing is conclusive as to the under-

standing and intention of the parties in an action on the

contract. If by mistake, the contract did not express

the intention of the parties, it was capable of reforma-

tion in a proper proceeding, but, under the pleadings

in this action, no reformation could be had nor was it

attempted.

II.

THE COURT ERRED IN INSTRUCTING THE JURY THAT
THE ORAL CONTRACT HAD BEEN ENTERED INTO,

ACCORDING TO THE EVIDENCE.

The instruction was as follows: "The plaintiff claims

" damages for breach of an alleged oral contract en-

" tered into according to the complaint on or about

"June 15th, 1899, and according to the evidence, at

" a later date."

The making of this contract was the main point at

issue herein. The plaintiff and his witnesses testified



that it had been made and that their testimony was

squarely contradicted by the witnesses for defendants.

In spite of this conflict, the jury was charged that

the evidence showed that the contract had been en-

tered into, not at the date alleged in the complaint but

at a later date.
;

III.

THE COURT ERRED IN INSTRUCTING THE JURY THAT
THEY MIGHT FIND THAT THE WRITTEN CONTRACT
WAS MADE V/ITH REFERENCE ONLY TO DISCOVERY
AND NO. 6 ABOVE.

The instruction was as follows: "It is incumbent

" upon the plaintiff "Jierefore in this case to show that

" * * * at the time the written contract was made it

" was mjade with reference only to Discovery and

" No. 6."

There was no ambiguity in this contract. It referred

to the Anvil Creek property. Without conflict the

evidence showed that the Anvil Creek property con-

sisted of the four claims. As a matter of law, the con-

tract referred to them all. This instruction, in effect,

charged the jury that the plaintiff by parol evidence

could show an intent other than that evidenced by the

contract. This instruction coupled with that portion

of the charge on the issues as follows : "The plaintiff

" says that the contract set forth in said answer only
u

relates to Discovery Claim and Claim No. 6 on Anvil

" Creek, and that it was so understood by the parties
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" to it at the time it was written and signed, and that

" it was also so understood at the same time that it had

" nothing whatever to do with placer mining claim

" No. i Below Discovery on Anvil Creek," was ob-

viously misleading and erroneous, for it suggested that

there was evidence on this issue.

"In charging the jury, the Court should limit

its instructions to the facts in evidence. The
Court is not called upon to settle legal principles

which have no relevancy to the case before it; it

should confine itself to those questions of law alone

which arise from the facts and circumstances es-

tablished by the testimony, and which properly be-

long to the case at bar. The fair test of the pro-

priety of a charge cannot be whether in the abstract

it is right. It must be considered with reference

to the evidenec of the facts charged on which the

jury is required to respond. It follows then from
what has been said that it is improper to give an

instruction where there is no evidence on which to

base it, or to submit to the jury matters which there

is no evidence tending to prove. There is a host

of authorities enunciating and applying this rule.

The converse of this rule is equally true and

equally well supported by the cases. Decisions al-

most innumerable, from every jurisdiction, hold

that a court does not commit error in declining a

request to charge the jury upon a point as to which
no evidence has been adduced at the trial. It is

always proper to refuse a charge asserting even a

correct legal proposition, when there is no testimony

on which to base it. The reason of this rule is ob-

vious: such an instruction is liable to impress the

jury with the belief that there is evidence tending
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to prove a fact or a state of facts when s\uch is not

the case, and to direct their attention to issues not

involved" (u Ency. PL & Pr., 168).

IV.

THE COURT ERRED IN INSTRUCTING THE JURY THAT
THE BURDEN OF PROOF WAS ON THE DEFENDANTS
TO SHOW THAT THE WRITTEN CONTRACT WAS THE
ONLY ONE.

The instruction was as follows: "It is incumbent

" upon the plaintiff, therefore, in this case, to show

" that the oral contract in regard to No. i Below was

" made as alleged in his complaint. On the other

" hand, in order to defeat this claim of the plaintiff,

" the defendants must show that the written contract

" was the only contract made between the parties *

« * * When I say that the plaintiff and the de-

" fendants must show these things, I mean, of course,

" that they must prove them by a preponderance of the

" evidence."

It is impossible to understand exactly what the

Court meant by this instruction. The jury is instruct-

ed thjat the burden of proof is on the plaintiff to show

that the oral contract was made and on the defendants

to show that it was not made, and each side must prove

its case by a preponderance of the evidence. The jury

could solve this problem almost as easily as that more

famous one: "What would be the effect of an irresist-

" ible force meeting an immovable body?"
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That portion of this instruction that in order to de-

feat the claim the defendants must show that the writ-

ten contract was the only one, is obviously erroneous

and must have misled the jury.

In the premises, it is respectfully submitted that the

judgment of the lower Court be reversed.

J. C. CAMPBELL,
W. H. METSON,

Attorneys for Plaintiffs in Error.

THOMAS H. BREEZE,
Of Counsel.
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In the United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

ERICK 0. LINDBLOM, et. al.

Plaintiffs in Error,

vs.

JULIUS FALLET,

Defendant in Error.

BRIEF OF DEFENDANT IN ERROR.

STATEMENT OE THE CASE

This case is best stated by a condensation of the

pleadings, which follows:

SUBSTANCE OF THE COMPLAINT.

1. Defendants Lindblom, Lindeberg and Bryn-

teson were partners, under the name, Pioneer Min-

ing Company.

2. They were owners and in possession of placer

Claim 1. Below Discovery on Anvil Creek, Nome Dis-

trict, Alaska.

3. Plaintiff was an experienced and skilled

practical placer miner, and knew the formation of

Anvil Creek, and the location of the pay-streak in

said Claim 1, as well as the most practical way of



working the mine; and none of the defendants had

any practical knowledge of placer mining, and little

if any knowledge of the value of pay-dirt, and no

confidence in their ability to develop, open up and

work their said Claim 1.

4. On the 15th day of June, 1899, plaintiff (de-

fendant in error) and defendants (plaintiffs in error)

entered into a contract by which it was agreed that

plaintiff' would take charge of, prospect, open up and

develop said claim, and work it in such a manner as

to extract the greatest possible amount of gold there-

from, with the least possible cost having due regard

for the proper and systematical working of the mine;

that as compensation he was to have 7% of the net

amount of gold and gold-dust and other precious

metals extracted from said claim during the year

1899.

5. That defendants from time to time promised

to have the contract reduced to writing, but that was

never done and so it remained an oral contract.

6. That under the contract plaintiff took

charge of the mine about the 20th day of June, 1899>

prospected it, opened it up and developed and worked

it and constructed bed-rock drains on the claim and

by about the 20th day of July, 1899, had the claim

opened up and was prepared to work and sluice out

the earth and extract the gold therefrom.



7. On or about July 20th, 1809, defendants, in

violation of their said agreement entered upon the

claim, prevented plaintiff from working it and ex-

cluded him from the claim, taking possession of it

themselves, and thereafter mined and worked it, and

extracted a large amount of gold dust, namely $125,-

000, during th3 season of 1899, and refused to p.iy him

any part of or percentage thereof, to his damage

$7,000.00. For which sum he prays judgment.

8. Plaintiff was able and willing to perform the

contract on his part.

THE ANSWER

The answer of the defendants denies making of

the contract alleged to have been made; denies the

allegations of plaintiffs taking charge and opening

up the claim; denies their alleged wrongfully putting

plaintiff out of the claim and preventing his work-

ing it and denies their own working it and the

amount of gold taken out.

Defendants allege, as the only contract between

them and the plaintiff a contract in writing, dated

May 2, 1899, which is set forth in the records (pages

10 and 11), and which does not differ materially

from the oral contract alleged by the plaintiff, ex-

cept as to the period of its duration and except that

on its face applies specifically to certain other claims

and does mention Claim No. 1 Below.
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They then allege (Records, pp 12 and 13) a re-

lease of their liability on the written contract, on

July 20, 1899.

THE REPLY
The reply of the plaintiff (Record, pp. 15 and 1G)

admits the making of the written contract but denies

it is the only contract made by him; and alleges

that the written contract refers to a different claim,

namely, Claim 6 above and Discovery claim, and

alleges that it was understood and agreed before and

at the time the written contract was made; that it

was to include only Claim 6 and Discovery, and had

no relation whatever to Claim 1 below Discovery,

which was the subject of the contract sued upon; and

that the release of liability pleaded in the answer

refers only to Claim 6 and Discovery, and had no

relation whatever to the contract concerning Claim 1.

THE TRIAL

The case was tried by jury, and a verdict was

rendered in favor of plaintiff (defendant in error) for

11000.00 (Record, p. 17); and judgment was given on

the verdict (Record, pp. 18, 19).

First Alleged Error: The refusal of the Court

t
) direct a verdict for defendants (Record, p. 81).



The Court was asked by this request, to take the

case from the jury, in face of abundant evidence to

support a verdict for plaintiff:

(1) As to the existence of the oral contract

alleged by plaintiff, the direct testimony of plaintiff

to the making of the contract, who says he went to

Nome in April, 1899, because of a letter he had from

defendant Lindblom; then he became acquainted

with defendant Lindberg, another of the partners,

and about the first of May made an arrangement with

the three to work on their Anvil Creek properties

(Record, pp. 21, 22).

That agreement was written by C. 0. Lovell;

after making this written agreement went up to

Claim 6 and Discovery; and while on Claim 6 made

an agreement relative to the Claim 1 Below, which

was not reduced to writing. It was made with Lind-

blom at the camp on Claim 6 in a tent, in the first

part of July, 1899. "Lindblom says to me, 'You can

get the same kind of lay on No. 1 Below, Julius, if

you want to go down and open that claim; you can

get the same percentage for that, just the same as was

on No. 6 above Discovery and Discovery.' I told

him 'all right, I would go clown'; I went down the

next morning and put the men to work on the drain

ditch, also part of the men to cross-cutting, where

Mr. Lindeberg had started in to find the pay streak,

and found the pay streak very rich. I put 7 or 8 men



to work that clay. I afterwards found the pay streak

(Record pp. 21 to 24).

Defendant Lindblom admitted the contract on

Claim 1 as distinct from the other claims. (Fallet's

testimony, record pp. 32, 33.)

Frank Martin testifies he heard them make the

contract with respect to Claim 1. Thinks it was about

3d or 4th of July, 1899. It was in a tent on Claim 6-

Witness had been working on Claim 6 about 15 days*

Lindblom said to Fallet: "Look here at what 1 am
going to do for you. J give you a lay on 6 and Dis-

covery claim on Anvil, for 7 per cent., and now I

want you to go down to No. 1 Below and open up that

claim and I will give you the same percentage as you

are getting on these two claims;" to which plaintiff re-

plied, "I will go you, Lindblom," and he went down that

very same morning, says the witness, down the creek to

No. 1 Below, an 1 the witness went an hour or two later.

"It was mentioned at that time that this lay was only

for 1899." Plaintiff went down and took charge of

claim No. 1 Below, and worked there about 2'"> days.

Witness passed there every day and sometimes twice

a day; and plaintiff put the witness to work

on Claim 1 Below. Plaintiff cross-cut the claim and

cut a drain ditch. Witness saw him cross cutting, set-

ting sluice boxes and similar work. (Record pp. 44-

5-6),
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On the same day of the release, but after it was made,

plaintiff told this witness in presence of defendant

Lindblom that he, plaintiff, was then going out to work

on No. 1 Below, (p. 52) which could not have

been the case if the release had related to Claim 1.

Witness Eagan testified to a conversation in his

presence between plaintiff and defendant Lindblom,

in which plaintiff was insisting on his 7 per cent

under the contract, and Lindblom admitted he had

promised him 7 per cent, but said that he thought 1

per cent was enough. Lindblom said they had taken

about $100,000 in 1899, that 1 per cent of that sum

would make $1000, and that was enough for plaintiff

to get. (Record, p. 55).

Witness J. D. Morgan testified that Lindblom

told him he "hdd employed Fallet (plaintiff) to open

No. 1 Below on the same terms that he had em

ployed him to open up Discovery and No. 6.'

(Record, p. 58).

Witness R. J. Parks testified that some time in

July, 1899, he was trying to purchase Claim 1 Below

from defendants, and defendant Lindeberg told him

he would have to take Fallet (plaintiff) along with

the claim because Fallet had a contract with them

that went with the claim; that Fallet had a 7 per
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cent interest in any gold that was taken out during

1899." (Record, pp. 65-6).

The foregoing is not all the evidence shown by

the record in support of the allegation of the com-

plaint with respect to the contract for Claim 1 Below,

but it is enough. In the face of this evidence it can

not be said there was nothing to be considered by

the jury on the question of the existence of the con-

tract.

There is no pretense that plaintiff did not take

charge of the work on No. 1 Below and continue it

till he was put off as testified to by himself. (Record,

pp. 30-1) and it is not disputed in the evidence that

he was prevented from going on with the work.

The omy remaining question is that of the

amount of damages. And on this point the evidence

not only supports the verdict, but would support a

verdict for a much greater amount. In fact, one

finds it difficult to perceive how the jury found the

small amount of $1,000. The pay strip was 100 feet

wide and 12 to 20 inches deep, with but 2| feet to

strip off; and the pay strip prospected as high as $8 to

the pan. (Record, p. 25.) And Lindblom told him

they took out of that claim that year over $100,000.

(Record, pp. 37-8.)
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Witness Martin saw one clean-up on No. 1 Be-

low, about the 15th of August, 1899, and two gold-

panfuls of gold came out at that clean-up; and he

heard Lindblom say many times that was one of the

best claims on the creek. (Record, p. 51.)

Witness Eagan was told by Lindblom thai they

got $30,C00 at one clean-up from No. 1 Below. (Rec-

ord, p. 55.)

In 1900 Defendant Lindeberg in a conversation

with witness Parks, who, it will be recollected, had in

July, 1899, thought of buying the claim, that he had

made a mistake in not doing so, as it would have

made him rich; that they had taken out of that claim

in 1899 over $200,000.

Plaintiffs in Error contend that Claim 1 Below

was embraced in the within contract of May 1, 1899,

(Record, pp. 11-12) and therefore there could not

have been a separate contract subsequently made

with relation to that claim. The written contract

mentioned the ground covered by it as the "Anvil

Creek property" of the partners, but it specifies Claim

6 Above and Discovery as the ground which Pallet

was to have his percentage, and this, too, so definitely

and exclusively as to leave no possible room for him

to claim compensation from Claim 1 Below; so the

contention of Plaintiffs in Error comes to the proposi-
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lion that Fallet undertook to work all properties that

the other parties had on Anvil Creek, but was to be

paid for working none but the two claims specifically

mentioned—No. G Above and Discovery. A con-

struction involving such result would hardly be

adopted unless absolutely compelled by the language

of the instrument; and the instrument under con-

sideration here does not compel it, for the two claims

specifically mentioned fullfil the general terms,

"Anvil Creek property." The instrument as a whole

simply says Fallet is to open and work the Anvil

Creek property of the other parties, namely Claims

No. (> Above and Discovery, and is to have 7 per cent

of the output—a rational contract and not the irra-

tional one, which plaintiffs in error contend for.

Besides, if No. 1 Below was embraced in the

written contract, how could there have been a subse-

quent offer by the parties to Fallet, of the same terms on

No. 1 Below, except as to the duration of the contract, as

he already had on No. 6 Above and Discovery, and an

acceptance of that offer by Fallet? That offer and

acceptance are absolutely meaningless, and morally

impossible, if Fallet already had a contract in writing

covering No. 1 Below, and with better terms to him-

self than those which were offered, in that it would

give him his percentage not only for that one year

but until the claim should be exhausted, and in case

of sale of the ground 7 per cent of the proceeds.

But when the instrument is read as covering only the
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ground that itspecifies, the contract itself is relieved of

the irrational and one-sided character which plaintiffs

in error claim for it, and the testimony relative to

the offer and acceptance of similar terms for the year

1899 on Claim 1 Below becomes intelligible and

rational.

In face of all this evidence of the contract, of

plaintiff's entering upon its performance, of his ex-

pulsion in violation of it, and of its value as a min-

ing lay, it would have been a violent if not an unpre-

cedented usurpation of the function of the jury if the

Court had directed a verdict for the defendants.

The Second Alleged Error: The charge com-

plained of is in the form only of the instruction at-

tacked; that the Court in mentioning the oral con-

tract alleged in the complaint said the date according

to the complaint was June 15, 1899, but "according

to the evidence, at a later date;" and plaintiff in error

seems to take this as an expression of opinion by the

Court that plaintiff had proved the contract. Passing

over the question whether an expression of such an

opinion would be ground of reversal, it is manifest

the Court merely referred to this as a discrepancy be-
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tween the date alleged in the complaint and the time

to which the testimony relative to the alleged con-

tract referred; and that no intelligent jury would

have understood it as intimating that the contract

was to be taken by the jury as a proved fact.

And this appears with absolute clearness and

precision in other parts of the charge of the Court.

"If you believe from the evidence that the defendant

Lindblom made an oral agreement," &c. (Record, p. 87)

.

// you, however, find from the evidence that the defend-

ants Y13V2Y entered into the oral contract," efce. (Record,

p. 88.)

The Fifth and Seventh alleged errors: The Third,

Fourth and Sixth points assigned as error are not

presented in the brief of plaintiff in error; and it is

respectfully submitted that the points directed

against the Fifth and Seventh are not sustained by a

fair reading of the instructions attacked by these

two assignments; and that the charge of the Court,

taken as a whole, is a fair and just presentation of

the law, and that the jury could not have been mis-

led by the supposed inaccuracy of phraseology on

which the criticisms of plaintiffs in error are based.

Defendant in Error therefore asks affirmance of

the judgment.

W. LAIR HILL,

Attorney for Defendant in Error.
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REPLY BR5EF FOR PLAINTIFFS IN ERROR.

The principal question in the case is whether or not the

original contract, made May 2d, 1899, between plaintiffs

in error and defendant in error, included No. 1 Below Dis-

covery on Anvil Creek. As it is undisputed that this

claim was at that time part of the "Anvil Creek prop-

erty" of plaintiffs in error, we insist that the question is

free from difficulty. If this original written contract did

include No. 1 Below, then it was not competent to show

that there was an oral understanding at the time that it

should not include No. 1 Below.

Seitz vs. Brewers Refrigerating M. Co., 141 U. S.,

510.



Ferguson Con. Co. vs. Manhattan Trust Co., 118

Fed., 791.

Forsijthe vs. Kimball, 91 U. S., 291.

In Mott vs. Richbneyer, 57 N. Y., 49, 59, the Court of

Appeals of New York said: ''The rule which excludes

such evidence," referring to oral evidence, ''applies not

" only to prior and contemporaneous oral declarations,

" but with equal force to subsequent declarations."

In Greenleaf on Evidence, the rule is thus stated

:

"When parties have deliberately put their engage-

" ments in writing in such terms as import a legal obli-

" gation, without any uncertainty as to the object or ex-

" tent of such engagement, it is conclusively presumed

" that the whole engagement of the parties, and the ex-

" tent and manner of the undertaking, was reduced to

" writing, and all oral testimony of previous collo-

" quium between the parties, or of conversation or dec-

larations at the time when it was completed or after-

li wards, as it would tend in many instances to substi-

" tute a new and different contract for the one which

" was really agreed upon to the prejudice possibly of

" one of the parties, is rejected."

It is to be observed that the plaintiffs in error received

no new consideration for the alleged parol agreement.

The defendant in error did not agree by the alleged parol

contract to do anything further than he had already ob-

ligated himself to do by the written agreement. The



question then is can he prove by oral evidence that plain-

tiffs in error agreed to pay him additional compensation

for doing work which he had already agreed in writing to

do for a stated compensation.

We respectfully submit that the alleged oral contract,

if made, was void and that the judgment should be re-

versed.

J. C. CAMPBELL,
W. H. METSON,
IRA D. ORTON,

Attorneys for Plaintiffs in Error.
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FOR THE NINTH CIRCUIT.

ERIC O. LINDBLOM, et al.,

Plaintiffs in Error,

VS.

JULIUS FALLET,
Defendant in Error.

PETITION FOR A RE-HEARING.

To the Honorable, the United States Circuit Court

of Appeals for the Ninth Circuit

:

The plaintiffs in error petition for a rehearing of

this cause and hereby respectfully show unto the

Court the particulars wherein they deem themselves to

have been aggrieved by the judgment heretofore given

herein.

On May 2, 1899, Pallet entered into an agreement

with Lindblom and his associates, by which he agreed

to " give his undivided attention and labor " to the latter

in the development of " their Anvil Creek Properties,"

they in turn agreed to give him as remuneration seven

per cent, of the net output of " Claim No. 6 above and
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Discovery Claim on Anvil Creek." On July 20th,

Fallet gave them his receipt in full for all money due

him to date and released them from their agreement.

The Anvil Creek properties of Lindblom and associ-

ates at the time of the agreement and throughout the

entire controversy, consisted of four placer mining

claims, known as Discovery, No. 1 Above, No. 6 Above,

and No. 1 Below.

Fallet, however, contended—and on that contention

his action was based—that aboutJune 15th, Lindblom for

himself and associates had verbally agreed to give them

seven per cent of the output of Claim No. 1 Below,

during the year 1899, in consideration of his prospect-

ing and developing it.

Upon the trial evidence was admitting tending to

show that the written agreement related to Claim No*

6 Above and Discovery and not to all "their Anvil

Creek properties."

In his opinion rendered herein, His Honor, Judge

Gilbert, says : "The written contract is not free from

"ambiguity. It is true that it provided that the de-

fendant in error should give his undivided attention

"and labor in the development of the 'Anvil Creek

" Properties 1 of the plaintiffs in error, but it goes on to

"specify that he was to receive as compensation, seven

"per centum of the net output of two claims, No. 6

" Above and Discover}', and it provided that the agree-

"ment shall hold until 'said claims are worked out.'

" It does not necessarily follow from the terms of this

'' contract as we read it that the work was to be done on
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" the four claims and we think it was not error to admit

"evidence to show that the Anvil Creek properties

"contemplated in the agreement, were the two specified

" claims which are named there."

It is respectfully submitted that there is no ambigu-

ity in the contract. The ambiguity is certainly not

patent. Upon the face of the instrument no ambiguity

appears. The ambiguity, if any there be, arises only

after the evidence has developed the fact that the plain-

tiffs in error owned two claims on Anvil Creek in ad-

dition to the two expressly named in the instrument.

But even then, there is no latent ambiguity. Had the

agreement provided that Fallet was to devote his time

and labor in developing " Claim No. i on Anvil Creek

owned by the parties of the first part," when it became

apparent that they owned two claims, known as No. i

—

No. i Above and No. i Below—a latent ambiguity

would arise and evidence would be admissible to show

that the contract related to No. i Above and not to No. i

Below. But here, even when it appears from the evi-

dence that "their Anvil Creek properties " consist of

four claims, there is nothing ambiguous. But one con-

struction can be given the agreement even in view of

this fact : Fallet agreed to work on four claims and to

accept as remuneration his percentage of the output of

two.

Had these plaintiffs in error agreed to sell " their

Anvil creek properties " could they be heard to say in

an action for specific performance, that they meant only

one-half of these properties ?
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If a testator should devise his property " to be div-

ided among 1113' brothers, provided that A and B shall

pay my mother the sum of one thousand dollars per

annum so long as she shall live," and it should appear

that he had three brothers, A, B and C, could it be held

that the words " my brothers " were latently ambiguous,

and that it could be shown by parol evidence that by

this term the testator intended to designate A and B
alone ?

The mention of a class is certainly not an ambigu-

ity, nor can the operation of the instrument containing

such mention be limited, by parol evidence of inten-

tion, to certain individuals of that class.

The conclusion is irresistible that Fallet agreed to

work on all these properties for his percentage of the

output of the two claims named. The alleged verbal

contract was without consideration, the release covered

all claim he had for work done on Anvil Creek.

Respectfully submitted,

J. C. CAMPBELL,
W. H. MKTSON,

Attorneys for Plaintiffs in error.

THOMAS H. BREEZE,
of Counsel.

I hereby certify that the above and foregoing petition

for a rehearing in my judgment is well founded and is

not interposed for delay.

THOMAS H. BREEZE,

of Counsel.














